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respondent’sThe remaining arguments lack merit and warrant no
(1993).further discussion. Vogel Vogel, 321,See v. 137 N.H. 322

So ordered.

Brock, C.J., Nadeau,and Duggan, jj.,Dalianis and con-
curred.
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Lon-(collectively,Londonother reinsurersLondon andLloyd’sat
CompanyReinsurers) defendant, InsuranceThe Hometo thedon

for a claimto Home(Home). reimburseReinsurers refusedLondon
judg-declaratoryapolicy and filedits reinsurancearising under

to so. Theobligatedit dowasto determine whetherment action
J.)(Sullivan, the noticethat Home breachedruledCourtSuperior

thatin bad faith and Londonpolicytheof reinsurancerequirement
therefore, provideto reimbursement.was, requirednotReinsurers

affirm.We
1966, Home afacts. In issuedfollowingthesupportsThe record

(Hanna),Mining Companytheto Hannaliability policyinsurance
claim for theperdollarscoverage of five millionprovidedwhich

1, was1, 1966, policy1969. Home’sthrough AugustAugustperiod
another insurer. Subse-underlying policy withexcess to Hanna’s

a topolicyissued reinsurancethe London Reinsurersquently,
agreed indemnifytoLondon Reinsurerspolicy,Home. theUnder

claim for which Home wasanyto million onupHome one dollars
to Hanna.obligated pay

policy, Home wasof the reinsuranceAccording to the terms
Hannaany againstof claimsnotifyto London Reinsurersobligated

liability Inpolicy.under itscoverage might triggeredwhich befor
ofaddition, the after notification suchright,London Reinsurers had

processinginvestigation,over itsclaim, to exercise total controla
1984, the BlackbirdIn Home thatHanna informeddisposition.and

1960s,Idaho, in the lateoperatedin which Hanna owned andMine
thatHanna believed itsdamage. Becausepollutionhad suffered

dollars, Hanna re-in millions ofliability exposure could be the
liabilitynotify primaryHome all of Hanna’s and excessthatquested

however,Home, of thisnotifydid not London Reinsurersinsurers.
loss.potential

Mine was andlitigation complexThe the Blackbirdinvolving
Home1995, outstandingthe claim andIn Hanna settledprotracted.

soughtHome reimbursementliabilityitspaid policy.it under When
Reinsurers, that itwas denied on the basisrequestfrom London its

of therequirementscontrolnotification and claimsbreached the
underlyingtheA examination intopolicy.reinsurance detailed

notifyfailure torepeatedand Home’slitigationenvironmental
here, as late notice under theunnecessaryisLondon Reinsurers
on The sole issue beforechallenged appeal.notpolicyreinsurance is

relievedrequirementthe noticeus is whether Home’s breach of
indemnify Home under theobligationof its toLondon Reinsurers

policy.reinsurance
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law,Relying upon California and YorkNew common the trial court
found that Home’s breach of the notice a ofrequirement was result

prejudicedbad faith and London abilityReinsurers’ to investigate
disposeand againstof the claim Hanna. The court its findingbased

(1)of bad faith on: toHome’s failure maintain proper procedures,
guidelines and controls to appropriateensure notice to London

(2)Reinsurers; and lackHome’s of awareness of its reinsurance
policy with London Reinsurers from resulting1984 to 1995 from its

procedures.lack of diligence faultyand The trial court concluded
(1)that prejudicedLondon Reinsurers had been because: it was

of itsdeprived right policyunder the to control the investigation
(2)claim;and ofdisposition the and it was unable to establish

economic potentialreserves and receive tax benefits associated with
such reserves.

appeal,On arguesHome that the trial court erred in ruling that
rightits late notice foreclosed its to indemnification because London

Reinsurers failed prove prejudiceto under the ofstandards
Co.,Unigard Security Co.,v.Insurance Inc. North River Insurance

(2d 1993),4 proofF.3d 1049 Cir. and wasthere no that its late notice
ofwas the result bad faith. See id. Because we conclude that the

trial properlycourt found that Home’s was oflate notice the result
which, alone, indemnification,bad faith is tosufficient foreclose we

need not decide London anywhether Reinsurers suffered actual
prejudice. See id. at 1069.

The in modern recognize very hightrend case law is to that “a
of good requiredlevel faith” is in the relationship between

1066, 1069;reinsurers and reinsureds. Id. at see deCompagniealso
(1stReinsur., 56,v. EnglandReassurance New 57 F.3d 72-73 Cir.

1995); Co., 1194,North River Ins. Co. v. CIGNA Reinsurance 52 F.3d
1995).(3d duty1213 Cir. This obligates placethe reinsured “to the

reinsurer in the situationsame as and to thegive[itself] [to
the same means and of ofopportunity judgingreinsurer] the value

4Unigard, (quotation,the risks.” F.3d 1069at brackets and ellipses
omitted). Because the reinsurer on the forrelies reinsured infor­

risks,in to properlymation order assess the goodthe faith standard
particularly applies to reinsureds oftimely notifying reinsurers
potential claims.

(North River)Unigard,In CompanyNorth River Insurance
policiesissued two excess toliability Owens-Corning Fiberglass

River,Corporation turn,at(Owens-Corning). See id. 1055. North in
purchased Unigard Securityreinsurance from CompanyInsurance
(Unigard) and other reinsurers indemnify arisingto it from losses
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Owens-Corning.liability policy toissuedexcessunder the second
Owens-Corning subjectearly ato1980s, wasid. In theSee

bysignificant North Riverclaims covered theasbestosnumber of
liability policies. reinsurers toRiver turned to itsid. NorthSee

declaratory judgmentUnigardindemnify alosses. filedit from such
indemnifyany obligationseeking Northtoofto be relievedaction

part, of the noticebased, in on breachNorth River’sRiver
policy. 1049,requirement TheSee id. at 1064.under the reinsurance

untimely,although wasthat, North River’s noticecourt ruled
untimelyprejudiced byUnigard prove notice, astheto it wasfailed

required by atof See id.New York law in the context reinsurance.
Unigard 571,Ins.,1069; v. River 594N.E.2dSec. Ins. Northsee also

(N.Y.1992).571
holdingprior Insur-in Christiania Generalwith itsConsistent

(2dCorp. Co., 268,979 F.2d 281v. Great American Insuranceance
1992), [rein-however, that “athe Circuit also ruledCir. Second

mayprovide promptsured’s] entitle thenotice reinsurerfailure to
showing prejudice [reinsured]if in badthe actedto relief without

omitted). UnigardUnigard, (quotation4 F.3d at 1069faith.”
demonstrate, miniumum,thatthat must at aestablished a reinsurer

gross negligence toor in orderwith recklessnessits reinsured acted
assessingprove faith. id. In the difference betweenbad See

grossnegligence negligence notification,in thethe context ofand
court stated:

implemented practices[I]f [reinsured] has anda routine
toto notification reinsurers but inadvert-controls ensure

lapse, [reinsured] inhas not acted badence causes a the
practicesimplement[reinsured]if a not suchfaith. But does

willfully disregardedcontrols, it the risk toand then has
guilty gross negligence. reinsurer,of Areinsurers and is

dependent [reinsured] information,on for be ableits should
protection,expect [rein-and,of if ato at this levelleast

providesured] it,fails the reinsurer’s late loss noticeto
defense should succeed.

directingpolicy thatId. a coordinated and coherent existedSince
claims,of the foundreinsurers be notified asbestos related court

merely negligent Unigardand, thus,North River’s notice waslate
obligation indemnify.of to atnot relieved its See id. 1070.

mayadopt that bethe Second Circuit’s rule a reinsurerWe
indemnifying provesits if it that therelieved from reinsured

gross negligence recklessness,late was to orreinsured’s notice due



744

i.e., bad faith. Such a circumstance can be upon proofestablished
that a to implement practicesreinsured failed and controls to ensure

andproper timely notice of claims to reinsurer. id.the See at 1069.

whether, us,We now examine on the record before London
Reinsurers thatdemonstrated Home’s late notice badconstituted

negligencefaith as a result of orgross recklessness. notWhether or
an company questioninsurance has acted in bad faith is a of fact. See

Co.,Metropolitan Prop. Liability 154,Gelinas v. & Ins. 131 N.H.
(1988).160 We conclude that this rule with inapplies equal force the

Here,field of reinsurance. the trial court found that Home acted in
bybad faith to notificationfailing implement practices, procedures

and controls. Such a “will notfinding appealbe overturned on unless
it orlacking supportis in evidential tainted by error of law.” Id. at

omitted).(quotation160-61 “inBecause the trier of fact is bestthe
position evidence,to evaluate the measure its persuasiveness and

witnesses,”appraise credibility findingsthe of we afford its consid­
(1997)345,erable 142Percy,deference. v. N.H. 352 (quota­Walker

omitted).tion
aportrays bureaucracy lackingThe record Home as effective

result,continuity among departments.communication and As a
attemptHome did not to find its file”“policy to determine whether

any 1995, yearsreinsurance was available until eleven firstafter it
Further,of potentialreceived notice the loss at the Blackbird Mine.

attempt the file”“policyHome’s to locate came after it made
about themultiple pendingdecisions Blackbird claim and the

which,litigation under policy,its reinsurance should have been
involved,by,made or at least have London Reinsurers.

claims,presidentHome’s assistant vice of reinsurance Allison
Harmony, anytestified that Home did not have formal forguidelines

whatdetermining claims were to be to its andreported reinsurers
Indeed,that Home “didn’t track its . . although. reinsurance.”

claims,Harmony was vice of reinsurance firstpresident she became
Valdes,aware that reinsurance exist whenmight employeeSonia an

of department,Home’s direct insurance so her ininformed 1995.
Only openthen did a file regardingshe the Blackbird Mine in the

department.reinsurance
however,Harmony, soon discovered that she had no information

concerning Home’s reinsurance with London Reinsurers. Valdes
testified very knowledgethat she had little of how reinsurance

or “anything Eventually,works else” reinsurance.involving Home’s
counsel provided the information and London Reinsurers was

Valdes,notified of the claim.underlying HarmonyNeither nor
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policyread the reinsurancefor Home everanyone who testifiedelse
found, no effort at alland, “Home madejudgeas the trialat issue

theobligations were under Reinsuranceto even what itsdetermine
goodthat themind with them.” We reiteratePolicy, complynever

theexists so thatand reinsuredsfaith standard between reinsurers
to thejudgeopportunitythe same means andprovidedreinsurer is

anin this was simplycase notrisks as the reinsured. What occurred
reinsurer, andgrossly negligenta but anotifyfailure toinadvertent

reinsurer.disregard of the risks to thereckless
as thattestimony practicesto trial evidenceHome Valdes’points

to were in effect and followed.procedures relatingand notification
credibility,to witnesspositionThe was in the best assessjudgetrial
findingthe issecond-guesswe not his conclusion unlessand will

See Hillclearly Societyor the evidence.unsupported byerroneous
Merrimack, 253,v. 139 N.H.at Merrimack Condo. Assoc. Town of

(1994). First, trialcontradicted herdeposition testimony256 Valdes’
Further, depart­the record that the reinsurancetestimony. reflects

poli­responsible identifying applicablement was for reinsurance
cies, earlier, presidentvice ofAs noted the assistantnot Valdes.

there were no formaldepartmentHome’s testified thatreinsurance
timelyin notice toplace properto ensure andprocedures

little, any, knowledgeto abouthavingreinsurers. admitted ifValdes
trialpresented,Given the evidence theprocedures.reinsurance

thetestimony regardingcourt concludeproperlycould that Valdes’
for notificationpractices proceduresexistence of and reinsurance

was not credible.

arguedHome that aduring argument,In its brief and oral
from an demon­reinsurance loss advice unrelated claimretrieved

had in notifyingstrates that it and effect forpolicies procedures
a advice toLondon Reinsurers. The mere fact that loss was sent

in the not that Home hadpast proveLondon Reinsurers does
sum,for thepractices proceduresestablished and notification. In

finding provide timelytrial court’s that Home’s failure to notice was
thegross negligence amply bythe result of is record andsupported

faith,inis not of an error of As acted itproductthe law. Home bad
for tounnecessary prejudice,was London Reinsurers and weprove

arguments ondecline to address Home’s this issue.

Affirmed.

BROCK, C.J., NADEAU, DUGGAN, JJ.,DALIANIS con-and and
curred.


