
746

Keene District Court
No. 99-576

HampshireThe State of New

v.

HightDorian

6,September 2001



747

Fuller,D.attorney (StephenMcLaughlin, generalT.Philip
for theorally),the and State.attorney, on brief

(Joshua L. onGordon, of Concord GordonLaw JoshuaofOffice
for defendant.orally),brief and thethe

defendant, his convictionNADEAU, Hight, appealsDorianJ. The
of 318-B:2drugof in violation RSAa controlledpossessionfor

(1995) (Tenney,Courtthe Keene Districtafter a bench trial before
J.). of motion tochallenges the trial court’s denial hisThe defendant

during a consent search conductedobtainedsuppress evidence
andstop. reverse remand.a motor vehicle traffic Wefollowing

ofeveningon thep.m.are At 8:40following undisputed.The facts
male,1999, defendant, pulled9, an African-American wasMay the

goingfor 47DepartmentPolicebyover an officer of the Chesterfield
taillight. Thehavingzone and for a defectivein a 35 MPHMPH

passen-byin the vehicle two Caucasianaccompanieddefendant was
gers.

vehicle, officer asked thethe theUpon defendant’sapproaching
Heorigin respondedof and destination.placeto state hisdefendant

Collegewas route to Landmarkjustthat he had left Boston and en
to his driver’sproducein The officer asked the defendantVermont.

Afterregistration, determininghe did.license and automobile which
valid, the officerregistrationthe and werethat defendant’s license

ofhim to out the vehiclestepto the and askedreturned defendant
time, officer still hadsome At this thequestions.to answer

registration.licenseof the defendant’s andpossession
originofplacedefendant to state hisagainThe officer asked the

The that he hadagain respondedand his destination. defendant
Boston, “hanginghis had beenwhere and passengerscome from he

out,” to The officer told thegoingand that he was Vermont.
way just “hanga to drive tothought longdefendant that he it was

agonethat had also to “fratresponded theyout.” The defendant
in Boston.party” while

officer, the defendant hadindicatingThe that he was concerned
Boston, to search thedrugs permissionin asked him forpicked up

search,the whichdrugs.for The defendant consented tovehicle
givenofficer and wasno contraband. The then askedyielded
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the downpermission pat weaponsto defendant for and to search his
person drugs.and his wallet for The officer found a container that
held a inmarijuana pocket.small amount of the defendant’s back He

rolling papersalso found a of in the wallet.package defendant’s The
Subsequently,two were not searched. officer ar-passengers the

possessionrested a drugthe defendant for of controlled and
returned defendant’s license registration.the and The defendant

later and appealed.was convicted
arguesOn the theappeal, unlawfullydefendant that officer

ticket, and,longer necessarydetained him than to write a traffic
therefore, consentsubsequent byhis to search was “tainted” the
unlawful detention. address the firstWe defendant’s claims under

(1983).Ball, 226,124the State Constitution. See State v. N.H. 231
the lawfulness of anrespect investigativeWith to the Statestop,

atConstitution is least as as the Federalprotective Constitution.
Wallace, 146, (2001).148, Therefore,v.See State 146 N.H. we need

not in a andengage separate analysisfederal look to federal cases
(2001).guidance only. Farrell, 733,for v.See State 145 N.H. 736

reviewing a trial ruling suppress,When court’s on a motion to we
accept the trial court’s factual findings they supportunless lack in

Wallace,the record clearlyor are erroneous. See 146 N.H. at 148.
conclusions,legal however,trialOur review of the court’s is de novo.

See id.
“In a policeorder for officer to undertake an investigatory stop,

—the officer must have a reasonable onsuspicion specific,based
facts taken with fromtogetherarticulable rational inferences those

— been,facts particular is,that the has or isperson stopped about
be, omitted);inengaged activity.?’to criminal Id. see(quotation also

(1968).Ohio, 1,392Terry v. U.S. 20-21 have theapplied TerryWe
Pellicci,stops. 523,standard to motor vehicle See v. N.H.State 133

(1990).528-29

no thedispute stopThere is that officer’s of the defendant for
broken wasspeeding taillight investigatory stop.and a a lawful We

held, however,previously scopehave that of an investigativethe
stop carefully underlying justification!,]“must be tailored to its

longermust be and last no is totemporary necessarythan effectuate
(1993)56,purpose stop.”the of the v. 138 N.H. 63Wong,State

omitted).(quotation ellipsis “[A]ny scopeand of ofexpansion [athe
motor ofstop investigation suspectedto include othervehicle]
illegal [constitutionally]is . . ifactivity permissible only. the
officer has a reasonable and articulable that other criminalsuspicion
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Annotation, Fourth Amend-Permissibility Underactivity is afoot.”
Police, Following StopbyMotoristment Detention forLawfulofof

Offense,to 118Not RelatedMattersInvestigatetoOffense,Traffic
LAFAVE, AND(1994); 4 SEARCH567, see also W.FED 573A.L.R.

9.2(f),§ atAMENDMENTON THE FOURTHA TREATISESEIZURE:
1996).(3d ed.65

a reasonable anddid not havethat the officerconcedesThe State
justifywhich wouldactivityof other criminalsuspicionarticulable

to check thenecessarybeyond the timedetaining the defendant
before us is whatquestionTheregistration.anddefendant’s license

and unlawful detentioncontinuedeffect, if did defendant’sany, the
person.and hishis vehicleconsent to searchsubsequenthave on his

this issue. Theoccasion to consideryethave not hadWe
however,Court, held thatexpresslyhasSupremeUnited States

detention, suchan unlawfulproductis the ofconsent to searchwhen
v.detention. See Floridaillegalitythe of thebyconsent is “tainted”

(1983). not involve491, Royer didAlthough507-08Royer, 460 U.S.
that whenwith Justice Stevensagreewestop,a motor vehicle

unlawfulof anproductof consent that is thedeciding validitythe
proper dispositionstop, “[t]hea motor vehicleduringdetention

inwell-settled law [articulatedan ofapplication [the]follows as
(1996) (Stevens, J.,Robinette, 33,519 51v. U.S.Royer].” Ohio

dissenting).

evidencesuppressinga se ruleadopting perRather than
that stems from an unlawfula consent searchduringobtained

“whether,however, of thedetention, grantingask establishmentwe
objection madeto which instant isillegality, the evidenceprimary

byor insteadillegalityof thatby exploitationhas been come at
primaryto be of thesufficiently distinguishable purgedmeans

(1999) omitted).638,Cobb, (quotationN.H. 650taint.” State v. 143
that taint of ananythe to demonstraterequire government“We

onlyor attenuated notillegal purgedsearch or seizure has been
may affect theillegalthat the seizurebecause we are concerned

consent, thebut also to effectuatevoluntariness of the defendant’s
rule.” States v. Melendez-­purpose exclusionaryof the United

(10th 1994). ruleGarcia, 1046, [exclusionary]“The28 F.3d 1054 Cir.
—to topurposeto is deterprevent, repair.is calculated to not Its

in onlythe effec­guarantyfor the constitutionalcompel respect
— to it.”removing disregardthe incentivetively way byavailable

omitted).(quotationId.
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determining purgedWhen whether the State has the taint of
search,an unlawful abydetention followed consent to we find

following byinstructive the factors considered relevant the United
(1)Supreme temporal proximityStates Court: “the between the

(2)search”;police illegality presenceand the consent to “the of
(3)circumstances”;intervening and “the and ofpurpose flagrancy

Illinois, 590,422(citingthe official misconduct.” Id. Brown v. U.S.
(1975)).603-04

These factors should not be confused with the factors we
See,consider to voluntary. e.g.,determine whether consent is State

(2001).704,v. Sawyer, 145 N.H. 706-07

While there is a sufficient ofoverlap the voluntariness and
fruits tests that often a proper may[the tainted] result be

byreached either one itusing independently, extremelyis
(i)important to thatunderstand the two tests are not

(ii)identical, and theconsequently byevidence obtained the
purported consent should be held if itonlyadmissible is
determined that the consent was both and not anvoluntary

ofexploitation prior illegality.the

Melendez-Garcia, 28 atF.3d 1054-55.

First,turn appliedWe now to the three factors as to this case.
there is temporal proximityabsolute between the unlawful deten­
tion and the defendant’s gaveconsent since the defendant consent

unlawfullywhile he was detained.

Second, circumstances,there were no such asintervening the
consent,officer informing rightthe defendant of his to refuse that

would purge the taint of the unlawful detention and asupport
Pinder,conclusion that the consent was an “act of free will.” State v.

220, (1985); McGill,126 N.H. 225 see also United States v. 125 F.3d
(8th642, 1997)644 Cir. that the(concluding defendant’s understand­

circumstance),ing rightof his to refuse consent was intervening
(1998).denied,cert. 522 1141U.S.

fact,In inthe circumstances this case that thestrongly suggest
defendant’s independentconsent was not an act of free will of the
unlawful detention. Given the seamless transition from the valid

consent,traffic tostop the unlawful detention and theresubsequent
is a serious risk compulsionthat the defendant felt some to consent
because he believed he was still under authoritythe lawful of the
officer at requestedthe time the officer his consent. The officer’s
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alsoregistrationlicense andthe defendant’sofpossessioncontinued
act of freeconsent was anthe defendant’slikelyit thatmakes less

—— just accused thehadofficer a CaucasianFinally,will. the
—-— drugin his twenties ofmalean African-Americandefendant

rightthat he ainformed the defendant hadand had nottrafficking
suggestfactors whichthese numerousto consent. Givento refuse

will, interveningof anyfind the lackof free wethe absence
compelling.all the morecircumstances

factor, by purposetroubled thethe third we areRegarding
in this case. It is discon­official misconductflagrancyand of the

theonlyto search notsoughtthat the officer consentcerting
facts ascar, such innocuousuponhis basedperson,defendant’s but

out,” had“hangto hepurposehad driven to Boston with ahe
college inreturninghe was toparty”attended a “frat there and

Vermont.
long acceptablebeen an methodAlthough consent searches have

enforcement, it is goodadmonished thatpreviouslyof law we have
a tothey rightto advise that havepolicy police personsfor officers

Osborne, 119to consent to a warrantless search. See State v.refuse
(1979).427, The failure of this officer to inform theN.H. 433

anythat to consent and the absence ofdefendant he could refuse
the of criminalsuspectreasonable basis for the officer to defendant
if not the that theactivity gives appearance, reality,rise to the even

to in a forpurpose engage “fishing expedition”officer’s was
ofincriminating by exploiting ignoranceevidence the defendant’s

Palamia, 333,124rights.his constitutional See State v. N.H. 338
(1983). Caucasian,the officer was African-­That the defendant was
American and the officer’s did not extend to the defen­suspicions

passengersdant’s two Caucasian is also troublesome.
conclude, therefore, the failed to taintpurgeWe that State has the

pro-of the defendant’s unlawful detention and that the evidence
throughcured the defendant’s consent should have been sup-

pressed. Accordingly, we conclude that the trial court’s denial of the
defendant’s motion to was erroneous. need not addresssuppress We
the voluntariness of the defendant’s consent.

Reversed and remanded.

BROCK, C.J., DUGGAN, JJ.,BRODERICK,and DALIANIS and
concurred.


