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(Ann Rice,M. seniorattorney generalPhilip McLaughlin,T.
for the State.orally),on the brief andattorney general,assistant

Starbranch, Jr.PA., (Henry N.T. of PortsmouthStephen Jeffco,
orally),and for the defendant.on the brief

j. Fortier,defendant, hisBRODERICK, appealsA.RogerThe
involving youngtwochargeson sexual assaultconvictions numerous

J.)(Mohl, byerredSuperiorthat the Courtarguesvictims. He
for felonious sexualaggravatedto dismiss two indictmentsfailing

(AFSA) 632-A.-2, (Supp.IIIa under RSAalleging “pattern”assault
(2)2000) (1) hisinfringed upon rightthey: duplicitous;because were

(3)verdict; violated the State and federaljuryto a unanimous and
assertsagainst jeopardy.double He alsoprohibitionsconstitutional

to six other indictmentssupportthat the evidence was insufficient
AFSA, authorityhis of toallege positionfor which that he used

sexual assaults undercoerce the victims to submit to certain other
I(k) 2000).632-A:2, affirm.(Supp.RSA We

I

1991,at trial. In the defendantfollowingThe facts were adduced
inserving as a at a Roman Catholic Churchbegan priest

A.Y.,victims, through theirFarmington. He met both J.K. and
involvement with the church.

1991, old,February years beganIn when was eleven J.K.he
an altar Intaking classes with the defendant to become server.

1992,January familyand his lived with the defendant at theJ.K.
rectorychurch for two weeks when their home wasapproximately

friendshipmaintained a with J.K.’sdestroyed by fire. The defendant
family, often with them at their home.socializing
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J.K. frequently went to rectorythe on Saturdays helpto the
defendant prepare the bulletins for mass. Eventually, the defendant
asked him if he spendwanted to the night at the rectory. By January
1994, old,when he yearswas fourteen J.K. was spending two or
three weekends a rectory.month at the The defendant took him out
to dinner on occasionallyweekends and during the week. He also

himbought gifts, took him to the movies and himgave money.
The two would watch television together at the rectory and at

times, the defendant jokewould about his homosexual attractions.
evening 1994,One in January while the defendant and J.K. were

television,watching the defendant got up goto to bed and asked
J.K. if he wanted a job.”“blow noReceiving response, the defendant

said, “Iangrily guess not” and went to bed. The following weekend
the drink,defendant offered anJ.K. alcoholic which he accepted.
The defendant played a pornographic movie and at pointsome
began rubbing J.K.’s andleg groin area over his clothes. He pulled
J.K.’s pants down and performed fellatio on him. J.K. said nothing
because he was “kind of scared” and “didn’t know what to think.”
The defendant told him that he should anyone.not tell

J.K. testified that over the course of year,the next the defendant
subjected him to fellatio one to three pertimes month. He recalled
the sexual assaults inoccurring upstairs room,the living guestthe
bedroom and the master bedroom. He occasion,also testified that on
the defendant showed him pornographic movies with heterosexual
or homosexual themes. The only movie about which J.K. could

anyremember detail was the one atplaying the time of the first
assault.

stoppedJ.K. going rectory 1995,to the in February at which time
the sexual essentiallyassaults ended. He did anyonenot tell about
them at the theytime were occurring as he was fearful that no one
would believe him because “[the was adefendant] friend of the
family’s a priest.”[and was] nice

A.Y. first met the throughdefendant the church in late 1992 or
old,1993 when he was yearsnine and the defendant helped him

toprepare receive twelve,his first communion. At he became an
altar server.

The defendant was to familyclose A.Y.’s spentand atevenings
television,their home watching mother,socialized with A.Y.’s and

familyattended birthday celebrations. The defendant often took
A.Y. and his older shopping,brother out to eat and to the movies. At
some point, A.Y.’s beganolder brother spending occasional atnights

brother,the rectory. Envious of his older A.Y. asked the defendant
if stayhe could at rectorythe as well. The defendant inagreed, and
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old, spendingyears beganhe1997, A.Y. was thirteenwhenMay
clothesbought A.Y.rectory. The defendantat theevery weekend

television, him to theand tookhim to watch cableallowedgifts,and
testifiedA.Y.’smotheractivities.to various recreationalmovies and

sherectoryat becauseto time thespendher sonsthat she allowed
aactivities due towith varioushelpneededbelieved the defendant

problem.heart
oneduringfor the first timeassaulted A.Y.sexuallyThe defendant

foot, thescratchingA.Y. hisvisits. wasearly overnightof his While
so theto the master bedroomgothat hesuggesteddefendant

bedroom,inor lotion. Once thespraycould it with adefendant treat
point,A.Y. At somebegan ticklinglotion andappliedthe defendant

said,andarea” over his clothes“privatetouched A.Y.’sbrieflyhe
on his A.Y. saidlips.He then kissed A.Y.it?”good, [doesn’t]“feels

scared, Athelpless. point,and sometrappedhenothing because felt
A.Y.,clothes,his andA.Y. to removedefendant instructedthe

fellatioperformedThe defendant thenfeeling obligated, complied.
homosexualdepictinga movieplayed pornographicon him and

activities.
activity everyof onsubjected typeA.Y. to the sameThe defendant

summer and into the fall ofthroughout thesubsequent weekend
inthat some assaults occurred the master1997. A.Y. remembered

playing,movie was and he was ablepornographicbedroom while a
of different movies. He alsoto describe the substance several

inrectoryin the bedroom of theoccurring guestrecalled assaults
occasions,October, on the couch in theearly upstairsand on two

Halloween inliving just priorroom. The last assaults occurred to
defendant, A.Y.,while withshoweringOctober 1997 when the

digitallyhim and his rectum.performed penetratedfellatio on
assaults to his on OctoberparentsA.Y. first disclosed the sexual

arrested,26, and once allegations1997. The defendant was the
policeto the sexual assaultspublic, pastbecame J.K. disclosed the

inflicted on him. defendant was later indicted on sixteen countsThe
(1)assault, allegingof two counts of that heincluding:sexual AFSA

victim,in a of assault on each see RSAengaged pattern sexual
(2)632-A:2, III; hisallegingsix counts of AFSA that he used

to to sexualposition authorityof to coerce the victims submit
(3)632-A:2, I(k); and counts ofpenetration, eightsee RSA felonious

(FSA) alleging penetrationsexual assault that he inflicted sexual on
sixteen,years agewho were thirteen of or older and underpersons

2000).632-A:3,see II (Supp.RSA
counts,finding guiltThe to a of on six FSA onparties stipulated

jury guiltythe condition that the find the defendant of the six
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coercion AFSA counts because the latter counts encompassed the
trial,former. aFollowing five-day the jury returned guilty verdicts

counts,patternon the two the six AFSA counts and the two FSA
counts not encompassed by the AFSA Stipulatedcounts. findings of
guilt were entered on the six remaining FSA counts. Only the
defendant’s convictions for patternthe AFSA and the coercion
AFSA indictments are on appeal. During oral argument, the
defendant sought relief for his We,FSA convictions as well.
however, decline to review the FSA convictions because he chal-
lenged only patternthe and coercion indictments before the trial
court and in his appeal.notice of In Cass, 57,re Estate 143 N.H.of

(1998) (issues63 must be raised before trial court to preservedbe
appellate review); Blair, (issuesfor 669, (1999)State v. 143 N.H. 672

inabsent notice of appeal review).are not preserved for appellate

II

On appeal, the defendant appears to assert several constitutional
arguments facialconcerning the ofvalidity patternthe statute and
the adequacy of the pattern We, however,indictments as pled. need
only concern ourselves with his jury andunanimity double jeopardy
arguments because he failed to preserve before trialthe court his
remaining arguments.constitutional

Issues must be properly presented to the trial court in order to
preserve them for appellate McAdams,review. See State v. 134 N.H.
445, (1991).446-47 This rule is “grounded in common sense and
judicial economy,” and allows the trial court to consider errors as
they occur and to remedy them as necessary. See id. at 447

omitted).(quotation
At evidence,the close of the the defendant moved to dismiss the

(1)patterntwo indictments. He asserted: the indictments created a
“problem (2)with [jury] unanimity”; and they encompassed the
same time frame as the indictments alleging specific acts. He also
argued that the State had to elect between pursuing patternthe
indictments and the single-act FSA indictments because legis-the

onlylature intended to patternallow a inindictment circumstances
where a victim could not testify anywith certainty as to when a
particular assault occurred. The defendant presents the first two
arguments review,to forus our but does not advance the last
argument. Because the trial court was not alerted to any other
claimed constitutional indeficiency the pattern statute or indict-
ments, we do not consider the defendant’s remaining constitutional
claims.
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III

infringeindictmentspatternthat thecontendsThe defendant
notthey dojury verdict becausea unanimousright toupon his

by tothe Stateuponacts reliedparticular predicatethespecify
sexualBecause numerousof“pattern sexual assault.”theprove

trial, argues thatthe defendantatgenerally identifiedassaults were
drafted, to find himindictments, jurythepermittedaspatternthe

to actsparticularas theagreementunanimousguilty without
conclude,632-A:2, III. Weunder RSApatternthecomprising

onjury unanimitynot tohowever, defendant was entitledthat the
thethe conviction underwithin becausepredicate patternacteach

agree thatunanimouslytheonly jurythatrequiresstatutepattern
of behavior.proscribed patternin the criminalengageda defendant
rightof underinfringement anynothe defendant assertsBecause

unanimityjuryin with hisconnectionthe Federal Constitution
Juryclaim.our his State constitutionalargument, we limit review to

isdefendant in this Stateto each criminalunanimity guaranteedas
Greene, 137law. State v.statutoryof constitutional anda matter

(1993). legisla-the126, precludes128 ConstitutionN.H. Our State
twelve,juries less number thancriminal “of aprovidingture from

thepetit jury,a of less thanprovidenor that number theit][can
omitted).number, (quotationId.can render a verdict.”whole

requires jury una-Further, HampshireNew Criminal Code“[t]he
into the of the elements of offensesnimity presencewith respect

.must be unanimous . .charged.”criminal cases as Id. “Jurors
committed theculpable bythe essential actabout what constitutes

byand statute. Where discrete factualprohibiteddefendant the
findingfor ofcan bases an elementpredicates provide alternative

established, juryto have been a defendant is entitled tothe offense
a ofpredicate supporting finding guilt.”as the factualunanimity to

Id.
however,crime, not requireA course of conduct doescontinuous

any act “it is not thejury unanimity specific,on discrete because
Whitham, 2dPeople Rptr.v. 45 Cal.specific act that is criminalized.”

1995) omitted). Rather,(Ct.571, the actus reus(quotation579 App.
time,ofperiodaoccurringis “a series of acts over substantial

resulting in cumulativegenerallyon same victim andgenerally the
omitted). Therefore, bejury onlythe needinjury.” (quotationId.

in a criminalengagedin that a coursefindingunanimous defendant
of conduct. Id.

632-A:2, III,statute, tothe RSA deter­patternreviewWe
of assault” should be treated“patternmine whether the sexual
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conduct,”a is,like “course of that whether the pattern itself is the
element,sole actus reus or whether the individual acts of sexual

contact underlying the pattern also constitute legal elements of the
pattern crime. States,See Richardson v. 813,United 526 U.S. 817-18
(1999). former,If the then the isdefendant entitled unanimityto

ononly the element inengagedthat he a pattern of sexual assault
as latter,defined under the Id. however,statute. at 818. If the he is
entitled unanimityto on the underlying predicate acts comprising

id.; (Ct.pattern, 694,the v. 11People Higgins, Rptr.Cal. 2d 698
1992),App. and we would then need to determine such rightwhether

case, Greene,was incompromised this 137 N.H. at 130.cf.
The pattern statute reads:

A person is ofguilty aggravated felonious sexual assault
when such inperson engages patterna of sexual assault
against person,another legalnot the actor’s spouse, who is
less than 16 years age.of The mental state toapplicable the
underlying acts of sexual assault need not be withshown
respect to the element of in aengaging pattern of sexual
assault.

632-A:2,RSA III. CriminalThe Code defines of“pattern sexual
assault” “committingto mean more than one act under RSA 632-A:2

632-A:3, both,or RSA or upon the same victim over a of 2period
632-A:l,months or more and within perioda of five years.” RSA I-c

2000).(Supp. Accordingly, the pattern penalizes personstatute a for
engaging assault,”in a of“pattern sexual which is the commission
of at least two ofacts sexual asassault described under 632-A:2 or
632-A:3 within a defined time frame. That ofindividual acts sexual
assault required statute,are for a “pattern” to occur under the and
that such acts would be unlawful under other sections of the

(1996) (amended.Code, 1997,Criminal see 1998, 1999);RSA 632-A:2
(1996) (amended 1997),RSA 632-A:3 does not patternremove the

statute from ofthe course conduct ofcategory Peopleoffenses. See
(Ct.Avina, 1993).Rptr. 511,v. 18 2dCal. 514-15 App.

Like jurisdictionsother adopted patternthat have statutes for
issue,sexual assault similar to the one at our legislature created

632-A:2,RSA III to respond legitimateto the concern that many
young victims, subjectwho have been to repeated, numerous
incidents periodof sexual assault over a of bytime the same
assailant, identifyare unable to discrete acts of molestation. See
Whitham, 577;Rptr. 266,2d at People45 Cal. v. Longoria, 862 P.2d

(Colo. 1993);270-71 People Calloway, 638,v. 672 N.Y.S.2d 641-42
(Co. 1998). youngCt. These victims “may practicalhave no ofway
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byidentifying spe-ordistinguishingrecollecting, reconstructing,
of acts of sexual assault.any”all or even thecific or datesincidents

omitted).at (quotations642Calloway, 672 N.Y.S.2d

continuingais to criminalizepatternThe of the statutefocus
assaults, The essentialnot instances.of isolatedcourse sexual

is,itself,reus, that theact, is patternthe actus theculpable
time,periodover a ofmore than one sexual assaultoccurrence of

Therefore, topattern.thespecific comprisingand not the assaults
in a manner thatpatternunder the statutesecure a conviction

verdict, jurythejuryto arighta defendant’s unanimouspreserves
that a defendantstatutoryon the elementmust be unanimous

Theconstitutingin of sexual assault.patternbehavior aengaged
in more thanagree engageda defendantjury unanimouslymust that

:3,in RSA and butof assault as described 632-A:2one act sexual
acts, that find theparticular provided theyonagreeneed not the

statutory period.timeduringof acts occurred therequisite number
Patch, N.H.relies, in v. 135 127part, upon StateThe dissent

(1991), jury unanimityto onto that a defendant is entitledconclude
of“patternthe sexualcomprisingthe acts of assaultspecific

632-A:2, anIII. Because Patch reviewedassault” under RSA
involvingof conduct severalallegedthat a courseindictment

child, analogizes it tothe theof sexual assault on a dissentincidents
dissent, court struck downbycase As noted the the Patchat hand.

isin “the defendantpartthe of conduct indictment becausecourse
orpeers guilta of innocencejuryto have his determineentitled

incidents,”a of and iton a incident rather than seriesspecificbased
jurors consideringall the samewas that not of the were“possible

tothey unanimouslyin voted[alleged indictment]the whenact
Patch, N.H. at 129.convict.” 135

however, with Patch. Theentirely consistentanalysis,Our is
Patch an indictmentfails to note that while revieweddissent

conduct, underlying thata of the criminal statutealleging course
632-A:3,of Seesingle act sexual contact. RSAcharge proscribed a

Indeed, of sexual contact as definedby statingIII. that act“[e]ach
632-A:l, separate [underoffense RSAby IV constitutes aRSA

of632-A:3, III],” purposethat the RSA 632-specificallywe noted
Patch,A:3, of 135singleIII is criminalize a act sexual contact.to

Thus, a singlewas act of sexualstatutorythe actus reusN.H. at 128.
contact, unanimity on that element.juryrequiring

case, however, achargedstood underIn this the defendant
assault,” not ofsingleof actsproscribing “patterna sexualstatute

rightwe hold the defendant’sAccordingly,contact or assault.sexual
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to a unanimous jury verdict was not compromised by the State’s
failure specifyto the particular predicate underlyingacts the
charged pattern indictments, or the trial failure requirecourt’s to
unanimity on the particular underlyingacts the pattern charges. See

642-43;Calloway, Whitham, 580;672 atN.Y.S.2d 45 atRptr.Cal. 2d
Johnson, (Wis. 2001).455,State v. 627 N.W.2d 460-64

do notWe decide whethertoday maythe State simultaneously
pursue patternconvictions for a of sexual assault under RSA
632-A:2, III and for individual sexual assaults under RSA 632-A:2 or
:3 for perpetratedacts against the same victim aduring common
period of Althoughtime. the argueddefendant to the trial court that
the State must elect between forpursuing patternconvictions a and

assault,forpursuing convictions individual acts of sexual he did not
present argument appeal. Colbert, 367,this on v.State 139 N.H. 370
(1995) waived).(arguments not briefed are deemed

IY

The arguesdefendant further that the pattern indictments violate
righthis to be fromfree double underjeopardy both the New

Hampshire and the StatesUnited Constitutions. Specifically, he
contends that because the time allegedframe in the pattern
indictments severaloverlap FSA indictments alleging specific inci-

assault, theydents of sexual Thus,constitute the same offenses. he
argues sentencingthat him on both the pattern and FSA indict-
ments “violates double jeopardy protection againstthe multiple

forsentences the same offense.”
The State contends that the defendant failed to preserve his

double jeopardy argument. disagreeWe and interpret the defen­
argumentdant’s before the trial court that the time frame in the

pattern overlappedindictments certain single-act FSA indictments
as adequate preserveto his double jeopardy challenge. State v.Cf.

(1991)Patch, 127, (defendant135 N.H. 128 sufficiently asserted
constitutional duplicitous argument usingwithout specific term
“duplicitous”). review, however,We ourconfine to the defendant’s

jeopardydouble claim under the State Constitution. While the
defendant asserted in his brief that the indictments “violate the
State and provisionsFederal constitutional against double jeopar­
dy,” he failed to in aengage separate analysisfederal or anycite
federal provision.constitutional will not judicialWe expend re­

argument. Laurent,sources on undeveloped See State v. 144 N.H.
(1999).517, 521
I,“Part ofArticle 16 State protectsthe Constitution an accused

against multiple prosecutions and multiple punishments for the
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(2000)673,Nickles, (quotation144 N.H. 676State v.same offense.”
from pursuingomitted). the Statejeopardy precludes“[D]ouble

charges comprisethewhensingle prosecutionin amultiple charges
thusconvictions andmultiplethe State seeksoffense andthe same

Id.multiple punishments.”

infringementnosufferedthat the defendantconcludeWe
he was notbecausejeopardyfromto free doublerighthis beupon

athat he committedalleginganyon indictmentFSAsentenced
patternin theperiod allegedasthe same timeassault withinsexual

atto dismissto defendant’s motionIn therespondingindictments.
evidence, acknowledged potentialatrial courtof thethe close

the J.K.regardingand ruled thatjeopardy problem”“double
.indictment, the . . that thejuryto instruct“intend[ed]itpattern

patterninbe therequired provedfacts toof theIndictments
in 1994May ofacts that occurredanynot includemayIndictment

Inof Indictment.”in frame anotheracts are the timebecause those
indictments, thepatternon A.Y. and J.K.juryto the thechargeits

of sexualprove patterntheState mustexplained: “[T]hetrial court
byindictmentspattern. . . sexual assaultin each of thoseassault

anyin of thewhich are set forththe individual actsacts other than
objectnot to thisThe didindictments.” defendantother individual
why jurytheinstruction, anyon reasonidentify appealand fails to

concern.jeopardyaddress his doubletocharge inadequatewas
by thegivenis to follow the instructionsjury presumedtheBecause

denied,217, (1948),221 cert. 335court, Ellard, 95 N.H.see State v.
on(1949), guilty verdicts the904 it could not have renderedU.S.

any individual sexual assaultpattern by relying uponindictments
Accordingly, the defendant’sin indictments.charged the FSA

fails.jeopardy argumentdouble
separate jeopardy argumentas a doubletoWe decline construe

in to “the doublepassing reference his briefthe defendant’s
andpatternthe sexual assaultschargingviolation in bothjeopardy

attemptsthe to assert aassault.” To extent hethe individual sexual
incurring multiplehis tochallengeadditional toargumentdistinct

offense, argument sufficientlywas notpunishments for the same the
Laurent, 144 N.H. at 521.developed appellatefor review.

V

in allowingthe that the trial court erredFinally, arguesdefendant
wasgo juryto to because therethe AFSA coercion indictments the

he in a offinding positionto a that wassupportinsufficient evidence
victims, used them tohis which he to coerceauthority youngover
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submit to sexual assaults. The evidence belies the defendant’s
argument.

To succeed sufficiency claim,on a of the aevidence defendant
that,“must show viewing the evidence in lightthe most favorable to

State,the no rational trier of fact could found guilt beyondhave a
Carter, 114, (1995).reasonable doubt.” State v. 140 N.H. 116 All

reasonable inferences derived from the evidence are drawn in the
light Collins, 488,most to the State. v.favorable State 129 N.H. 489
(1987).

person“A guiltyis of the offelony aggravated felonious sexual
ifassault he inengages penetrationsexual with .personanother . .

[w]hen, asexcept legallybetween married thespouses, victim is 13
years ageof or years ageolder and under 18 of and the actor is in

ofposition authoritya over the victim and uses this authority to
I(k).632-A:2,coerce the victim to submit.” RSA We have construed

“authority”the term “powerto mean: requireto and receive
submission: right expectthe to obedience: superiority derived from
a status that rightcarries with it the to givecommand and final

omitted).Carter,decisions.” 140 at (quotationN.H. 116
The arguesdefendant that the evidence failed to establish that his

position providedas a himpriest any express or toimplied power
submission,require receive the toright expector obedience or the

right to or givecommand final decisions over the victims. He
thatcontends “the record reflects no indicia of authority over the

victim, J.K.” and “relative to A.Y. there is not attempteven an to
develop ‘authority.’” conclude, however,We that the jury amplehad
evidence it tobefore find that the defendant was in a ofposition
authority over the victims at the the chargedtime sexual assaults
occurred.

Both victims became altar servers under the defendant’s direction
and, such,as were to himobligated byassist variousperforming

duringtasks deliveringMass. These tasks “theincluded chalice and
the book” to the priest,defendant in his role as washingas well as
his duringhands the celebration of the Mass. A.Y. thattestified he
became an altar to Saturdays,server become “closer to God.” On

victim,during periodsthe different time to each boysrelevant both
frequented rectorythe where the defendant to himhelpresided

theprepare for Mass. The victims werebulletins thirteen and
yearsfourteen old began assaultingwhen the defendant them and

fourteen and fifteen when he ceased. Both remained involved in the
church in which the defendant was the religious throughoutleader
the time the assaults occurred.
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personalthe victims’role asthat the defendant’sconcludeWe
servers,as his altarleader, roletheir subservientandreligious

right expectto obediencethe defendant’ssufficiently established
aAccordingly,from the victims.to submissionpowerand receive

thatdoubt thefound a reasonablebeyondcould havejuryrational
at theauthority over the victimsofpositionmaintained adefendant

assaults.chargedtime of the
supportfailed tothat the evidencearguesfurtherThe defendant

coerce theauthorityof topositionhischarge that he usedthe
that heevidence demonstratedarguesHe that thevictims to submit.

alcohol,gifts, porno-andthrough friendship,the victimsseduced
RSAmaterials, a conviction undersupportwhich wouldgraphic

minors,of632-A:3, II, exploitationsexualcriminalizing the adult
I(k).632-A:2,not RSAbut under

632-A:2, I(k), in“Coercion,” is not thein definedas used RSA
term,meaninga to theascribed broadCriminal Code. haveWe
termdefinition which “defines thedictionarytherelying upon

dominate,restrain, nullifyingorto 1: to control‘coerce’ mean
force,byto an act or choicecompelwill or . . . 2:individual desire

about, establish,threat, effect, orbring. . . 3: topressureor other
Collins,force, 129 N.H. at 490threat, pressure.”by or otherenforce

omitted). in apersonheld thatspecifically “[a]We have(quotation
in to coerceauthority any wayauthorityof who uses suchposition

subjectis toactivity prosecutionchild’s submission to sexualthe
force,influence, physical. the undue. . whether coercion involves

threats, thereof.” Id. at 490-91. Coercion needanyor combination
arising fromovert, persuasionconsist of “the subtlemaynot be but

Carter, (quotation140 N.H. at 117position authority.”the of
omitted). mind,in turn to the evidence thatWith this standard we

jury.before thewas
adevelop relationshiphis toreligious positionThe defendant used

families, gaintherebyvictims and andof trust with the their
victims, theassaultingto Prior to theunsupervised boys.theaccess

families, on asocializing at their homestheirdefendant befriended
A.Y., atspentIn of the defendant time histhe easeregular basis.

television,dinner, watching social-every eatingday,house almost
mother, attending family birthdayizing morningsin the with his and

“best ofthat the defendant was thecelebrations. J.K. testified
father, spent eveningshadwith his and that the defendantfriends”

family.with hissocializingat their home
victim, defendantto each theDuring periodthe time relevant

money initiatingto thepriorlavished with his time andboyeach
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eat,first assault. He took each victim out to shopping and to other
activities,recreational gave A.Y.,and them gifts money.and in

particular, testified that he received fromattention the defendant
that nothe did receive from family. Byhis timethe the defendant

victim,first assaulted each he had ancreated throughenvironment
the of religioususe his position that made it fordifficult them to
reject his sexual advances.

The evidence itmakes nearly impossible to thedivorce defen-
dant’s position of authority from his interactions with the victims.
The victims throughmet the defendant his role as ofpriestthe the
church withthey attended their prepared boysfamilies. He both to

servers,become altar and prepared A.Y. for his first communion. As
servers,altar A.Y. and J.K. assisted the defendant at Mass through-

out the time that the defendant befriended their families and while
they subjected fact,were to his sexual assaults. In A.Y. regularly
served as an altar server under the duringdefendant the weekends

stayed rectoryhe at the subjectedand was to the defendant’s sexual
demands. boys helpedBoth the defendant with church administra-
tive duringduties time period theythe were byassaulted him.
Finally, boysboth that theytestified remained silent for a length of

parttime in because the priest.defendant was a

We conclude that the evidence supports findinga that the
positiondefendant used his ofrespected authority to employ a tactic

of manipulation ofand exertion pressuresubtle to succeed in
sexually assaulting boy.each Accordingly, we conclude that a
rational jury beyondcould have found a reasonable doubt that the
defendant used his ofposition authority to coerce the victims to
submit to his sexual assaults.

Affirmed.

DALIANIS, JJ., concurred; HORTON,NADEAU and J., retired,
specially assigned 490:3, concurred; GROFF, J.,under RSA superior

justice,court specially 490:3,assigned under RSA dissented.

GROFF, j., justice,superior speciallycourt assigned under RSA
490:3, dissenting. The majority todayconcludes that a defendant
charged 632-A:2,violatingwith RSA III is not entitled to a

juryunanimous verdict on the individual predicate acts of sexual
abuse constituting patternthe of abuse. IBecause believe that this
decision infringes aupon defendant’s rightconstitutional to jury
unanimity, I respectfully partdissent from III of this opinion.

Jury unanimity guaranteedis under our State Constitution. See
Greene, 126, (1993).State v. 137 N.H. 128 The Criminal Code also
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of an offensebe convictedperson mayprovides “[n]othatexpressly
beyond a reasonableis provedelement of such offenseunless each

(1986). majoritytheitsrendering opinion,In625:10doubt.” RSA
jurythat aas the elementof sexual assault“pattern”thedesignates

doubt.beyond a reasonablefind to have occurredunanimouslymust
whatunanimously onagreenotargues jurythat the needThe court

because themake theup “pattern”of sexual assaultunderlying acts
is to beelementmerely by “pattern”means which theacts are the

proven.
632-A:2, III asconclusion, RSAmajoritythe labelsjustifyTo this

crime, “pattern”the reus as thedefining actusa course of conduct
result, jury unanimitythatAs the court reasonsof assault. asexual

of sexual assaultpredicateto actsrespectwith therequiredis not
beingthat arenot the acts“pattern” specificandbecause it is the

632-A:2,RSAlanguageI the ofagree uponthat basedcriminalized.
unanimouslyIII, juryis the that the mustthe element“pattern”

disagree,Idoubt.a reasonablebeyondfind to have occurred
the actshowever, acts assault are notunderlyingthat the of sexual

beingare criminalized.that
is notpersonlaw “[a]a of fundamental criminal thatIt is matter

on conductcriminal is basedliabilityof unless hisguilty an offense
voluntary performor omission tovoluntarya act thethat includes

(1996). Actusis RSA 626:1physically capable.”an act of which he
act,” as “[a]and is defined“guiltymeans thereus translated

of a crimecomponentscomprises physicalthewrongful deed that
torea establishcoupledmust be with mensgenerallyand that

1999).(7thDICTIONARY 37 ed.liability.”criminal BLACK’S LAW
all, anot act but is ratherof sexual assault is an at“pattern”The

Thus, thevoluntaryof of acts of sexual assault.culmination a series
assault,an ofvoluntaryis commission of act sexualactus reus the

it.not the that results from“pattern”
is notallegingan indictment a course of conductIt is true that

or offense.if acts omissions constitute theduplicitous continuous
(1984).352, It is alsoRodney Portigue, 125 N.H. 360-61See State v.

Hampshireand the New Constitutiontrue that the Criminal Code
to therequire jury unanimity only respectwith elementsexplicitly

Greene,v. at 126. Never-of criminal offenses. See State 137 N.H.
theless, torespectis not withjury unanimity requiredto hold that

constituting the offensespecific “pattern”the acts of sexual assault
of conduct rathermerely the statute criminalizes a coursebecause

nature of the crime.single ignoresthan a act the true
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As the inCourt stated Greene:

Jurors must be unanimous . . . about what constitutes the
culpableessential act committed by the defendant and

prohibited by the statute. discrete predicatesWhere factual
providecan findingalternative bases for an ofelement the

established,offense to have been a defendant is entitled to
jury unanimity as to factual predicatethe asupporting

offinding guilt.

Id. ofconceptThe a “pattern” of sexual assault is simply that more
than one act of uponsexual assault was committed the same victim

632-A:2,over specific perioda of time. See RSA III. “pattern”The
element of sexual assault has no independent significance or

underlyingexistence without the acts of sexual assault. Certainly,
these atpredicate acts must least be considered alternative bases
for establishing result,the “pattern” element. As a the defendant is

unanimityentitled to tojury as the specific factual predicates
supporting “pattern.”the

Moreover, court recognizedthis has the prejudice occasioned to
defendants charged multiple children,with acts of sexual assault of
requiring specificthat chargedacts be and jurythat the be

inunanimous its verdict on each Patch,act. See State v. 135 N.H.
(1991).127, Patch,129 In the court held that an allegingindictment

a course of involvingconduct ofseveral incidents sexual assault on
a child was unconstitutionally duplicitous it “possiblebecause was
that of jurorsnot all the consideringwere the act theysame when
voted unanimously to convict.” Id. at 129. The court also stated that
“the defendant juryis entitled to have a of his peers guiltdetermine

incident,or innocence based on a specific rather than a series of
addition,Id.incidents.” In the court advised the State that it was

required bring indictments,to “several each aalleging specific
incident and consolidate them trial.”for Id.

632-A:2,By labeling crime,RSA III as a course of conduct the
court abandons the concerns byraised in Patch effectively allowing
duplicitous Consequently,indictments. juries will be allowed to

aconvict defendant without areaching unanimous verdict on the
individual acts of sexual comprising “pattern.”assault the This
creates the result that a mayanomalous defendant be convicted of
the crime of committing two or more acts of sexual assault when the
jury could not unanimously agree that he had anycommitted sexual

atassault all.
that,The majority expresses matter,its concern as practicala it

is difficultextremely prosecute multipleto ofincidents sexual abuse
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identifyinghave troublethat childrengivenyoung childrenagainst
Nevertheless, whilemolestation.acts ofthe discreteseparatingand

thesupportingconcernspolicypublicbemaythererecognizeI that
requirementthe constitutionalmajority today,theadopted byrule

sake offor thebenot sacrificedshouldverdictof a unanimous
expediency.

reasons, dissent.respectfullyIthe aboveFor


