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Broderick, Dalianis, JJ., concurred; Horton, J.,Nadeau and
retired, 490:3,specially assigned under RSA concurred.
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orally), for the State.



13

(James B. Hobbs on the briefL.P.A.,Associates, of NashuaHobbs &
the defendant.fororally),and

theNickerson, decision ofdefendant, theappealsDaleDUGGAN, TheJ.
J.) to(DesJardins, suppresshis motiondenyingCourtLancaster District

We affirm.of a blood test.the results
in a carsingleinvolvedof a vehiclethe driverwasThe defendant

wasroutine blood testwhere ahospitalto atransportedaccident. He was
thethen questionedA trooperStatepersonnel.medicalbyperformed

he had beenand whetheraccidentthe cause of theaboutdefendant
forarrestedbeingthat he wasthe defendantadvisingAfterdrinking.

2000), trooperthe(DWI), (Supp.265:82see RSAwhile intoxicateddriving
and askedrightssuspensionlicensehim of his administrativeinformed

heacknowledged thatThe defendantto a blood test.him to submit
troopertheSubsequently,the test.rightshis and refusedunderstood

of thefor a of the resultstreating printoutphysicianasked the defendant’s
troopertheprovidedThehospital. physiciantheperformed byblood test

The defendant wasintroduced at trial.a which wasprintout,with later
of DWI.convicted

2000), thethe informed(Supp. trooperRSA 265:91-aPursuant to
(DMV) tothat the defendant had refusedmotor vehiclesdepartment of

test, DMVafter which therequestto the for a bloodtrooper’ssubmit
the license for six months.suspended defendant’s

first that theargues physician-patientOn the defendantappeal,
2000), fromthe State(Supp. precludesas codified in RSA 329:26privilege,

theof a blood test withoutobtaining using hospitaland the results
used in a statute is clear andlanguageconsent. thepatient’s “[W]hen

by judicialnot to modificationunambiguous, meaning subjectits is
(1992)Dushame, 309, 314 (quotationState 136 N.H.construction.” v.

omitted). RSA 329:26states:

to theapplyshall ... notprivilege]physician-patient[The
tests forlaboratoryand the results ofsamplesrelease of blood

is underpersoncontent taken from a whoblood alcohol
personfor a motor vehicle while such wasinvestigation driving

drugs.or controlledintoxicating liquorsunder the influence of

exceptionthis tolegislaturedefendant contends that the intendedThe
submits to a lawonly person willinglywhen aapplythe toprivilege

We If thedisagree.for a blood test.requestenforcement officer’s
aabrogated only patientthe to be whenprivilegehad meant forlegislature
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has consented to a request test,law enforcement officer’s for a blood it
Thus,could haveeasily drafted the statute to do so. It did not. the statute

applies irrespective of whether the defendant toconsented the law
enforcement forofficer’s the results of the bloodrequest defendant’s test.

Next, (2000)the defendant thatargues RSA 265:92 theprecludes State
obtainingfrom and using the test results provided by the defendant’s

physician, informingand then the DMV that the defendant declined to
take pursuanta blood test RSAto 265:91-a. He contends that his refusal to
be tested the Stateby trooper prevents obtainingthe State from and using
the of the byresults blood test administered the RSAhospital. 265:92
provides, pertinentin part:

If a under forperson arrest refuses the ofupon request[DWI]
blood,a tolaw enforcement officer submit to ... a test of urine

designated byor breath the law enforcement officer as
265:84,in RSAprovided none shall be given____

It clear languageis from the of the statute legislaturethat the
intended RSA 265:92 prohibit only blood,to state actors from agiving

Nothingurine or test. in RSA preventsbreath 265:92 a law enforcement
obtainingofficer from either the aresults of blood test that was not

at anadministered officer’s direction or from informing the DMV of the
refusal matter,defendant’s to be tested. In the instant the defendant

theconcedes that results the bloodof test introduced at trial were not
Therefore,obtained the Staterequest trooper. 329:26,at of the RSAunder

the State andproperly obtained used the defendant’s blood test as
evidence.

2000)theFinally, arguesdefendant that RSA 265:86 (Supp. and due
process rise togive an affirmative on theobligation provideState to a

adefendant with second forsample whenever aindependent testing
person blood,to asubmits urine or breath that is thetest used for purpose
of determining blood content.alcohol

265:86,toPursuant RSA the toobligation provide defendants with a
sample for their own only atesting “arises[s] when test is administered at
the direction of a law Martin, 672,enforcement officer.” v. N.H.State 125

(1984).675 above,As noted the presentthe defendant in matter concedes
that the test was not atadministered the direction of the trooper.State

Similarly, a defendant’s dueguaranteesconstitutional of process
may not be violated without the involvement of a State actor. The Due
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See, Carroll,State v.apply private e.g.,Clause does not to actors.Process
(1994) (Due687, Process Clause of the New Hampshire138 N.H. 691

actors); Kraemer, 1,v. 334 U.S.applies only ShelleyConstitution to State
(1948) that the Fourteenth Amendment does not to(noting apply13

(1992)(noactors); 390,v. 335N.H. 400 violation ofprivate Chapman,State
action). The hasthe Fourteenth Amendment without State defendant

no evidence that the a State actor at the time theproduced physician was
obtained.defendant’s bloodwas

Affirmed.

Brock, C.J., Broderick, Dalianis, JJ.,and Nadeau and concurred.
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