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associationargument thatrejectwe the school board’sFinally,
the ofby posting multiplecreated“remedy” any problemscanmembers

or to amendsubmitting petition movinga articlebyarticles eitherwarrant
reason to hold that the school boardmeeting.at the We see nothe warrant

mandate,statutory simplyato act in a manner inconsistent withis entitled
bycreated“remedy” any problemstomaythe association be ablebecause

the school board’s actions.

reasons, findingsthat a fact finder’s andwe concludeFor these
body completeto the as alegislativemust be submittedrecommendations

or thebody approve rejectthe mustlegislativeandpackage,
one package.recommendations as

Affirmed.

Duggan, JJ.,Broderick, Nadeau, concurred.Dalianis and
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DUGGAN, defendant, Bruce,J. The David was indicted for felony
$1,000criminal mischief for purposely causing over worth damageof to the
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(1997).After trial injuryaSee RSA 634:2Douglass.ofautomobile William
criminalJ.), of misdemeanorhe convicted(Coffey,Court wasSuperior

mischief.
(1)erred in: notthat the trial courtarguesOn the defendantappeal,

trial that certainduring theit was revealedchargesthe whendismissing
defense;toturned over thecar had not beendamagedof thephotographs

(3)offenses; him of(2) convictingto lesser-includedinstructing jurythe as
(4)misdemeanor; hisB, rejectingandA, of a classinsteada class

unconstitutionally vague.ismischief statutethat the criminalargument
We affirm.

2,1998, at 8:30at On Decemberadduced trial.followingThe facts were
he hadRealizingtochild school.a.m., Douglass youngestdrove hisWilliam

There,to retrieve it. hehome, returned homeDouglassatleft his briefcase
to hisblocking the entrancetractor-trailer truckfound an 18-wheel

a crew that wasparked by pavingbeen theredriveway. The truck had
in front ofdirectlyhis carneighborhood. Douglass parkedin theworking

in the house forhis house. He wastractor-trailer truck and enteredthe
taking unexpectedand an phonehis briefcasegettingabout ten minutes

call.
defendant,house, chargewas in ofin the whoDouglass was theWhile

Theto move the truck.crew, the driver of the tractor-trailerthe work told
carDouglass’ blockingthat wasdriver of the truck informed the defendant

...“flailing gettinghis armsquite upset,truck. The defendant becamethe
He then into a front-end loaderswearing.” gotred in face and ...quite the

There, heavythe defendant usedDouglass’and drove it to the back of car.
car.Douglass’of loader to the tie rods ofchains to connect the bucket the

Douglass’to lift the back ofThe defendant then used the front-end loader
the road.eighty alongcar and it feetpull about

house, he noticed that his car hadDouglass from hisemergedWhen
it. The defendantmoved and asked the defendant who had movedbeen

had it directed a few other “choiceDouglassinformed that he moved and
trial, evidence thatDouglass. presented repairingwords” at At the State

$1,500.Douglass’ car would cost over
the defendant is whether the loss of certainbyThe first issue raised

itof the indictment. The issue arose whenphotographs requires dismissal
damagetrial that of the tolight during eight photographscame to

Thecar taken the Auburn Police could not be located.Douglass’ by
him ofdeprived exculpatorythat the loss of this evidencedefendant claims

of State Federalin violation of the Due Process Clauses the andevidence
Constitutions.
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The State that the due was not theargues process byissue raised
below,defendant and therefore was not forpreserved appeal. disagree.We

The record shows that the defendant thatspecifically argued exculpatory
hadevidence been lost and stated that this loss violated his a fair“right to

trial.” While it is true that defense not “duecounsel did use the term
the fact counsel theprocess,” specificallythat used term “exculpatory

rightevidence” and invoked the to a fair trial was thesufficient to alert
Thus,judgetrial to the basis for his the waslegal argument. issue

adequately 267,preserved appeal. Goding,for See State v. 128 N.H. 270
(1986).

When a defendant the protectionasserts of the Due Process Clauses of
Constitutions,both the New and theHampshire United States firstwe

Ball, (1983).226,examine the State State v. 124claim. N.H. 282 Because
the Federal Constitution offers no more protection than our State
Constitution, we need not conduct a federal v.separate analysis. State

(1993).Giordano, 90,138N.H. 96

In determining whether the loss of hasapparently relevant evidence
resulted in a process,denial of due

the State tohas the burden demonstrate that it acted both with
faith,good in sense that it anythe was free of intent to

defendant,prejudice the and negligence.without If theculpable
burden,State maycarries that the not anydefendant claim

relief unless he demonstrates that the lost evidence was
material, degreeto the that its introduction would probably
have led of notto a verdict and that its lossguilty, prejudiced
him by theprecluding introduction of evidence that would
probably have to a verdict in hisled favor.

omitted).at 94 (quotationId.

As ofpart pre-trial discovery, the obtained ofpolice photosdefense
damagedthe car vehiclesand other at the scene as well as insurance

company of On thephotos the car. of trial themorning prosecutor learned
that there were taken byother the that were not thephotos police part of
discovery. The Auburn Police Department unsuccessfullytried to locate

photos. matter,the After the trialfully exploring the court concluded that
photos hadthe been misfiled. The record the trialsupports finding.court’s

trialThe court that the of policealso found actions the were not
“maliciously motivated.” This is essentially findinga that the actedpolice

faith, Windham, (1990)in v. Town 133good 504,Catalano N.H. 508cf. of
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the intent prejudiceState acted with tosuggestionrebuts that theanyand
the ofaddition, unexplained by policelossdefendant. In thethe

but, more, notwithout doesnegligenceconstitutephotographs may
Giordano, at 95 (“CulpableSee 138 N.H.negligence.to culpableamount

mere orordinary negligence, neglect,somethingis more thannegligence
— censorious, faultyis that isordinary negligencefailure to care itthe use

(1986)782,blamable.”); Baillargeon, 127 N.H. 784see also State v.or
level culpablescan does not to the ofreportof CAT rise(unexplained loss

negligence).
burden,initial to the defendantprevailBecause the State has carried its

of him and that theprejudicedthat the loss evidence evidenceprovemust
600,v. 133 603Smagula,material in his innocence. State N.H.provingwas

(1990). The has to that the loss of thedefendant failed demonstrate
argument the misplacedhis ease. His thatphotographs prejudiced

onlyto cardamage Douglass’show that the consistedphotographs would
in of thelightof scratches incidental to the tow is unpersuasive

contradictory at trial.presentedevidence

point evaluating by“The crucial in suffered aprejudicethe
defendant is whether the loss whateverphysicalof the evidence eliminates

Giordano,exculpatory value this have atmightevidence had.” 138 N.H.
Giordano,In95. we concluded that the of twelvemisplacementState’s

defendant,photographs prejudicedid not the other evidence providedas
the same facts that the would See at 95-96.photographs supplied.have id.

matter,presentIn the the offered ampleState also evidence from which
jury damagethe could have the vehicle theassessed the to absent

misplaced Mr. the officerphotographs. Douglass, investigating and an auto
body estimator each testified as to the to the vehicle. Thisdamage

trial,testimony, along repairwith the invoice at includedintroduced which
charges repairsfor certain not be in themight photographs,that evident

any Giordano,to the As inprejudiceobviated defendant. we noted “[m]ore
than mere as tospeculation exculpatory prejudicethe value or the caused

the loss of isby necessary processevidence to constitute a due violation.”
Id. at 96. the has failed to in ofprejudiceBecause defendant show the loss

need the of id.photographs, question materiality.the we not address See
at 95.

The bysecond issue raised the defendant concerns the trial court’s
jurydecision to the offenses. At ofinstruct as to lesser-included the close

evidence,the asked the the jurythe State whether court would let consider
refused,a thenoting onlylesser-included offense. The court that evidence

$1,000.that the to the car over apresented damagewas was After short
recess, the State renewed its this time out courtrequest, pointing to the
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that the criminal hasmischief statute a misdemeanor provision for
The objected, statingreckless acts. defense that casethe had been tried on

an indictment that thealleging defendant had caused overpurposely
$1,000 ofworth and that the defensedamage intended to to theargue jury

$1,000.that the damage statute,was than After reviewingless the the trial
(1)court decided to the juryinstruct on two lesser included offenses: a

A juryclass misdemeanor if the thatfound the defendant causedpurposely
$1,000 damage, 634:2, (1997);between and worth of see RSA Il-a and$100

(2) if“misdemeanor criminal mischief’ the thatjury found the defendant
automobile,recklessly damage 634:2,caused to Douglass’ see RSA III

(1997). latter require juryThe does not tothe determine the dollar value of
the Thedamage. onlydefendant’s basis for toobjecting the lesser-included

was justinstructions that these offenses were toprioradded closing
argument.

matter,practicalAs a the decision to a ajuryinstruct as to lesser-­
included offense cannot made thebe until close of the evidence. The test as
to a jurywhether should consider a lesser-included offense a two-­requires

(1)step analysis: is,whether the lesser offense aas matter of statutory
(2)offense;in theinterpretation, greaterincluded and whether “the

evidence adduced at trial ... aprovide[s] rational basis for a offinding
guilt on the greater Hall,lesser offense rather than the offense.” State v.

446, (1990). cases,133 N.H. In449 most compliance with the second
canrequirement only at the ofbe determined close the Seeevidence.

L., (2001).614,In regenerally Nathan 146 N.H. 620 As result,a both the
prosecution and defense are toexpected know in advance what offenses

firstsatisfy the andrequirement anticipateto lesserwhat offenses are
proventolikely 1283, 1285be at trial. United States v. 812 F.2dCooper,Cf.

(10th 1987) (“aCir. defendant is considered to be on notice to defend
against lesser maysuch offenses as be included in the charged”).offense

Here, the 626:2,defendant was to thatexpected know RSA III
(1995) defines the proofelements requiring recklesslythat he acted as

aconstituting subset of the elements herequiring proof that acted
Thus,purposely. gavethe statute on its face him notice recklesslythat

causing damage to property is a lesser-included offense of purposely
causing damage to property.

addition,In providedthe defendant’s own testimony the basis for
the charges.lesser-included precipitousGiven his course actionof on
seeing Douglass’the location of hostility, jurycar and his overt the may

i.e.,have concluded he did not act purposely, object”with the “conscious to
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i.e., that he was awarecar, recklessly,he actedDouglass’ but thatdamage
risk that hisunjustifiabledisregarded a substantial andconsciouslyof and

(1995).626:2, heAccordingly,the RSA IIdamagewould car. Seeactions
that the prosecutionthat he had insufficient noticecannot now complain

charge.thatrequest an instruction onwould
he wasthe offensebyThe third issue raised the defendant is whether

Under II andof A or B misdemeanor. sectionsconvicted is a class class
11(a) statute, can beperson purposelya who actsof the criminal mischief

thefelony depending uponof a B Aconvicted class or class misdemeanor
11(a)634:2, II, (Supp.of loss and other factors. See RSApecuniaryamount

2000). acriminal mischief isSection HI that otherprovides “[a]ll
634:2, that failure ofarguesThe defendant themisdemeanor.” RSA III.

BIII to whether a A or class misdemeanorsection it defines classspecify
given explicitB thebe in favor of a class misdemeanorshould resolved

precedingto a A in the section.reference class misdemeanor

however, the ruleby statutoryThe islogic argument,of his defeated
2000).625:9, IV(a)(2) That statute definesinterpretation (Supp.of in RSA

or“[a|ny designatedA to include crime withina class misdemeanor
misdemeanor, of thespecificationthis as a withoutoutside code

aIII of does not specifyclassification.” Because section RSA 634:2
classification, a Acategorizedit must be as class misdemeanor.

the mischief statute isFinally, arguesthe defendant that criminal
—statutory “havingHe that theunconstitutionally vague. languageclaims

—any right”to do to believe he has such arightno so nor reasonable basis
634:2, I. inargumentinfirm. See RSA The defendant’sconstitutionallyis

—however, 634:2, “Allcourt, was RSA II-a other criminalsuperior that
— isvague.is a is The defendantimpermissiblymischief misdemeanor”

and,court,in superiora on than was raisedraising appealdifferent issue
637,therefore, Baird, 133 640we decline to address it. State v. N.H.

(1990).

Affirmed.

Brock, Dalianis,C.J., JJ.,and Nadeau and concurred.


