
and,the spouses, appeal,on the husband does not argue that this was not
equitable. argues only annuityHe that the “marital”was not property.
Because thewe affirm trial court’s thedetermination that annuity was
subject distribution,to equitable parties’we need not reach argumentsthe

Nor theconcerning alimony. do we reach motion regardinghusband’s th'é
cross-appeal. to,wife’s failure to Because we have neither referred nor

relied upon, portions of the wife’s brief the husband findsthose which
objectionable, his motion to strike of the briefportions wife’s is moot.

Affirmed.

Brock, C.J., Broderick, JJ.,Duggan,and andNadeau concurred.
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Philip McLaughlin, generalT. attorney (.Kelly Ayotte,A. senior
assistant.attorney on the andgeneral, orally),brief for the State.

Olson, defender,D. Littleton,ofappellate by briefCarl andassistant
fororally, defendant.the

Nadeau, defendant, Pehowic,J. The Edward hisappeals byconviction
J.)(Mohl,injury the Court on OneSuperior degree murder,count of first

(1996),see RSA 630:l-a trialarguing that the court erred when it failed to
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confession, in the of counsel. Wewas takenhis which absencesuppress
affirm.

uncontested, superiorand detailed in the court’sThe facts are were
1996, of the PortsmouthSergeantas In TuckerSeptemberfollows.order

Caswell,the of Carol ainvestigatewas to caseDepartment assignedPolice
1998, CountyHart ofIn Thomas themissing person. early Strafford

inoffice, the toinvestigatingwho had been defendant relationAttorney’s
4,OnSergeant FebruaryTucker.Landry,assault on contactedan Patricia

the1998, Landry. duringtold Tucker thatLandryTucker interviewed
assault, andher he had killed Carol Caswellthe defendant told that

body.herdumped
27, 1998, Countywent the StraffordTucker and Hart toFebruaryOn

onawaitingwas heldbeingHouse of Corrections where the defendant trial
onbyThe wasLandry charges. representeddefendant counselthe assault

to if thejailTucker that he went the seecharges.those testified to
Caswell, askingand intention ofwould about Carol had nodefendant talk

Landry.the assault onanythingthe defendant about
jail through publicthe the entrance and wereTucker and Hart entered

thetheythe room for defendant.through to visitation where waitedpassed
visiting electronicallyinto were locked andleadingThe doors the room

thea in the When defendantby guardwere controlled control area.
room, Tucker,he Hart andentered the was not shackled or handcuffed.

in Tucker Hartonly peoplethe defendant were the the room. and
him wereThey theyintroduced to the defendant. toldthemselves

if bedisappearancethe of Carol Caswell and asked heinvestigating would
read Carolwith them. The defendant said he had aboutwilling to talk

them,in be to talknewspaper. might willingthe He said he withCaswell
speakhe to his first he would want anattorneybut wanted with and

theattorney present during any police.discussions with toldthe Tucker
not if he no Theeveryone’sdefendant to hadwaste time information.

speak attorneydefendant that he would like to with his beforerepeated
togavewith Tucker the defendant his card and told himspeaking police.

his if he to talk. theattorneyhave call Tucker wanted Tucker thattestified
lasted fewonlyentire encounter a minutes.
1998, Rothstein,2, Attorney representingOn March who was the

statingsent a letter toLandry charges,defendant on the assault Tucker
the wish lawspeak anydefendant not to with enforcementthat “does

official,” advising Attorneyand to call ifTucker Rothstein he wished to
the notspeak further with Tucker did contact Rothstein.defendant.

19, 1998, jurisdictionsOn held a to othermeetingMarch Tucker advise
that Carol had in the TheCaswell been murdered somewhere area.

Police,Department, HampshireSomersworth Police New State and the
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addition,Maine State Police became in the investigation.involved In
StinglenDetective Thomas of the Dover DepartmentPolice noted

similarities between the Carol case theCaswell and unsolved murder of
Sheila StinglenHolmes. was aware that Tucker had previously contacted
the thedefendant Carol Caswell andregarding Stinglencase. Tucker
discussed the rightswhether defendant had invoked his and determined
that it was immaterial since the investigationSheila Holmes was a
separate matter.

30,1998,On theStinglen jailMarch called and a time toarranged speak
with the defendant. told toStinglen jail personnel not tell the defendant he
was At the incoming. jail, Stinglen the of thedoorway visitingwaited
room. He could hear the speaking loudlydefendant to a asguard he

theapproached secured door. The notsayingdefendant was he did want to
speak anyone,with and he did not care who it thewas. When defendant
saw heStinglen, thought Stinglen was from a local newspaper. Stinglen
told him he was from the Dover Department.Police The defendant said he
did not to speak anyone. Stinglenwant with amade comment to the effect
of, murderer,“If I a I’d lawyerwere want a too.” The defendant became

ifupset and asked he himStinglen callingwas a murderer. The defendant
then Stinglenturned and left. that the onlytestified incident lasted two to

minutes,three and the defendant passed throughnever the door into the
visiting room.

There Tucker,were betweensubsequent meetings the defendant and
7-8, 1998, defendant, counsel,and on theApril without benefit of was

and tointerrogated confessed the murder of Caswell.Carol
12, 1999,On January the suppressdefendant filed a motion to his

police duringstatements made to the these encounters. The defendant
argued 27,during February meetingthat the 1998 and again during the

31,1998March meeting properlyhe invoked his Fifth rightAmendment to
counsel, Arizona, (1966),topursuant Miranda v. 384 U.S. 436 and
accordingly Sergeant Tucker was precluded initiatingfrom contact with

subsequent Arizona, 477,him at meetings. See Edwards v. 451 U.S. 485
(1981).

29, 1999,On June the superior thirty-onecourt issued a orderpage
denying time,the defendant’s motion. At that this yetcourt had not
addressed questionthe whether a prisoner necessarily custody”was “in
for ofpurposes examining cases,Miranda. After the relevant federal the
trial court ruled that the defendant’s invocation of his right to counsel was

Graca,“in custody.”ineffective because he was not See v. 142State N.H.
(1998).670, 675 The courttrial reasoned that in order for an incarcerated

defendant be “in custody,”to there must be some additional restraints
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of his status asimposed bythose virtueliberty normallyhisupon beyond
an inmate.

Ford, 14421,1999, issued in v. N.H.July opinionOn this court its State
(1999), is incarcerated for an offenseholding that “when an individual57

his for Mirandasubject interrogation, custodyto the ofunrelated
placesthere is act or circumstance thatoccurs when somepurposes

63. Our was basedholdingon the Id. atprisoner.”additional limitations
I, We stated thatof the State Constitution. furtherPart Article 15upon

theprotectionaffords no than Stategreaterthe Federal Constitution
See id.rightswith to a defendant’s under Miranda.regardConstitution

Dorval, (1999),455 reaffirmedlater v. 144 N.H. weFive months in State
Ford, basing holding uponin our the State Constitution.holding againour

See id. at 456.

there actThe does not that was some orarguedefendant
Therefore,uponthat additional limitations him. weplacedcircumstance

the in he madecustodyconclude that defendant was not when his
conclusion,In the counsellight rightconfession. of this and because to had

attached, attorney bythe the letter thatnot fact that defendant’s indicated
speakdid to the irrelevant. Seepolicethe defendant not wish with was
(1986).Burbine, 412Moran v. 475 U.S.

The defendant that our the Federalargues regardingconclusions
error,inprotection prisonerin this area and that a isConstitution’s were

“innecessarily custody” for of the Fifth Amendment.purposes
the suggests ignoreddefendant we the United StatesSpecifically,

States, (1968),in 1Court decision Mathis v. United U.S. andSupreme 391
Mathis,Indisagree.its We it was uncontested that theprogeny.

in custody. holdingdefendant was The central of that case was that
in ...“nothing opinionthe Miranda calls for a curtailment of the warnings

given persons interrogation byto be under officers on the reasonbased
person custody.”the is in Id. The Courtwhy at 4-5. did not address the

separate question imprisonment necessarily “custody”whether constitutes
Menzer,for of the Fifth Unitedpurposes Amendment. See States v. 29

(7th 1994)1223, Second, Fourth,F.3d 1231 Cir. from(citing cases the
holdingand Ninth CourtsEighth Appeal imprisonmentCircuit of that

“custody”).not perdoes se mean
already“When a defendant is at the interrogation,incarcerated time of

because,analysis bythe traditional is itscustody inappropriate very
nature, prisona restrains the freedom of movement of itssetting inmates.”

(4thFord, 970,144 at (citing Conley,N.H. 63 United States v. 779 F.2d 973
(1986)).1985), denied,cert. 830Cir. 479 U.S.
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must inAdditionally, lightMathis be read of more recent
in thedevelopments jurisprudence.Court’s The CourtSupreme has

suggested that fact of notcustody may every“[t]he bare in instance
require warninga even the is thatsuspect speakingwhen aware he is to an

Perkins, 292, (1990) (holdingofficial.” Illinois v. 496 U.S. 299 that
officer’s inquestions posed prisonundercover to defendant need not be

preceded warningsMirandaby compulsionbecause there was no or
(N.Y.coercion); Alls, 1018, 1993).see also 629People v. N.E.2d 1019

Accordingly, rejectwe the theargumentsdefendant’s that Fifth
is implicatedAmendment annecessarily every questionstime officer asks

of a prisoner.
I,The theFifth Amendment of Federal Constitution and Part Article

15 of the State Constitution are both if warningsvindicated Miranda are
given when there are acts or that placecircumstances additional

Ford,the interrogated prisoner. 63; Dorval,limitations on 144 N.H. at 144
N.H. at 456-57. The ofessential characteristic custodial interrogation is
the of the tosubjugation person being questioned obvious police authority,
which restricts freedom. Itcustomary may seem artificial to assert that a
person aserving prison sentence or one to a jailconfined has freedom of

it prisoners freedom,movement. While is obvious do not enjoy absolute it
incarceration, however,is a reality of that a level of free movement does

exist within understood limits.
In this case the does not challengedefendant the trial findingscourt’s

that there were no placed upon liberty beyondadditional restraints his
normallythose animposed inmate on the dates inupon question, so we do

not address those findings.

Affirmed.

C.J.,Brock, Dalianis, JJ.,and Broderick and concurred.


