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(PaulofOffice, brief,Vittek Law Franklin C. Bordeau on the and
Vittek,Joseph orally), plaintiffF. Jr. for Rodgers Development Company.

Crean, Concord,D. by orally,Daniel of brief and for defendant Town of
Tilton.

Bates, P.A., (Walter&Mitchell of Laconia L. theMitchell on brief and
orally), Infinityfor intervenor Sherwood L.P.Properties,

Donahue, Ciandella, (RobertTucker of& Exeter D. Ciandella and
brief,Robert M. Derosier on the Mr. orally),and Ciandella for intervenor

Basket,Market Inc.

P.A.,Cleveland, Bass, (DavidofWaters and Concord RaymentW. and
brief), Stores, Inc.,B.William Pribis on the for Wal-Mart as amicus

curiae.

DUGGAN, J. The plaintiff, Rodgers Development Company (Rodgers),
and Infinity Properties,intervenor Sherwood L.P. appeal the(Infinity)

J.)order of CourtSuperior (McHugh,the affirming the decision of the
Tilton of conditionallyBoard Selectmen outlaying two roads across their

(1993).property. See RSA 231:34 We affirm.
followingThe facts thebywere found trial court or in theappear record

(MarketRodgers,before us. Infinity Basket,and intervenor Market Inc.
Basket) inabutting property defendant,own the commercial district of the

(town),Town of Tilton the ofin Route and Exit ofvicinity 3 20 Interstate
Stores,93. (Wal-Mart),leasesInfinity propertyits to Wal-Mart Inc. which

maintains a Wal-Mart store thereon. In conjunction with its toplans open
onlarge supermarket its property,a Market Basket thepetitioned

for layoutselectmen conditional of two onroads existing rights-of-way
(1993).Rodgersover land owned by Infinity. 231:8,and See RSA :23 The

proposed layout included both andwidening convertingroads them to
V highways. layoutclass The also included the oneelimination of entrance

into the lotparking Infinity’sWal-Mart on andproperty the modification
of a ofportion its lotapproved parking design. layoutThe was conditioned
upon Market of the ofassumptionBasket’s costs road construction and

damages improvements.associated and
After a hearing, grantedthe selectmen the conditional layout. Rodgers

appealed court, 231:34,to the superior see RSA and Infinity intervened on
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a view and abehalf. Afteron the town’sintervenedits side. Market Basket
conditionalthe board’sthe court affirmedhearing,two-day evidentiary

landowners)(hereinafter toappealedthe thenInfinityandRodgerslayout.
this court.

(1) improperlycourt erred in:that the trialarguelandownersThe
231:8;roads, RSAout the seelay“occasion” tothat there wasconcluding

novo, CityInc. v.(2) Realty,see V.S.H.the case defailing to consider of
(3)(1983); unconstitutionally taking505, andManchester, 508123 N.H.

CONST.,N.H.of seeprivate party,the benefit aprimarytheir forproperty
I, 12.pt. art.

that there wasthe court concludedproperlyconsider whetherWe first
RSA 231:8. Thatrequired byin asquestionto out the roadslayoccasion

provides:statute

town, out new classpetition, may lay anyof a uponSelectmen
in or in with federal aidpartIV not financed wholehighway

funds, anyVI or alter suchhighwayand class V orhighway
town for which there shall behighway within theirexisting

occasion.

engagedout roads haslayof constitutes occasion toquestionThe what
Indeed,hundred we considered thenearly years.our attention for two

558,1832, v. 5 N.H. 560Dudley Cilley,settled in when we decidedquestion
(1832). time, however, usedlanguage analyzeSince that the we have to

In inexists varied. cases which subtle distinctionswhether occasion has
issue,not have used different terms to describe ourwere at we

— thereferring variouslyof the toquestionconsideration same basic
“convenience,” of the“need,” and “interest”“necessity,” “exigency,”

ways againstconsiderations in variouspublic, balancing publicand those
layoutand the burden of the on therightsthe of the affected landowners

560-61, NeckDudley, Prop.5 N.H. at withComparetown. Wolfeboro
(2001).449,146 N.H. 452 The caseWolfeboro,Owners Assoc. v. Town of

involving objectionin landowners’ to amany yearsbefore us is the first
a case all of the factors involvedlayout. implicatesBecause suchproposed

clarifyin it offers an to the factors andanalysis, opportunitythe occasion
balancing process.the

a SeeDetermining two-step process.whether occasion exists is
560-61; stepat 146 at 452. The first is toDudley, Wolfeboro,5 N.H. N.H.

rightsin the the of the affectedpublic layout againstbalance the interest
If the of the affectedDudley, rightslandowner. See 5 N.H. at 560-61.

layout, layoutthe interest in the the is notoutweigh publiclandowner
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If, however,and occasionjustified there is no for it. the public interest
the landjustifies taking consent,of the without the landowner’s secondthe

is tostep layoutbalance the interest in the itpublic against the burden
the id. Ifimposes upon balancingtown. See the secondrequired by the

exists.,interest,favors thestep public layoutoccasion for the

The inpublic question aencompasses spectruminterest of levels of
561,necessity ranging “exigency,”from 5 N.H. atDudley, meaning

Dictionary“urgency,” Webster’s Third New International 796
1961), 561,(unabridged “conveniente],”ed. mere Dudley,to 5 N.H. at and

“need,”encompassing intermediary requirementsuch levels of as
130,Mt. PropertyRockhouse Assoc. v. Town 133Conway,Owners N.H.of

(1985).(1990), “necessity,” 759,133-34 Ray,v. 126 N.H.Jacksonand 762
analysisthe ofbalancing,involves the extent the for thenecessityBecause

layout weight Thus,will determine the the publicattributed to interest. an
exigent layout may significantneed for a ofjustifyroad’s a invasion the
rights landowner,of the a forlayout proposed maywhile mere convenience

only a onjustify slight imposition rights.those

We standard,now consider the case at hand in of thislight mindful
superior“[t]hethat conclusion that publicoccasion exists for thecourt’s

evidence,’oflayout supported bybe and notroads ‘some we willmust
its in the grossabsence of mistake or fraud.”determinationdisturb

(citationRockhouse, omitted);133 Wolfboro,N.H. at 134 see N.H.146 at
452.

The assessedsuperior court the interest inpublic proposedthe
base,inlayout terms of an enhanced tax additional jobs, increased

competition among grocers, keeping in alarge commercial development
particular section of and the inability develop particular parceltown to this

high-traffic scales,for retail use absent the the otherlayout. On side of the
the court impactconsidered the of the on the oflayout rights the
landowners, including possibilitythe that themight useWal-Mart
reconfiguration of its as anparkingentrances lot excuse to itsabandonand

concluded,lease with Infinity. Notwithstanding possibility,that the court
that, whole,and evidence in the supports,record on the proposedthe

layout actually the landowners rather themburdeningbenefited than
Thus,it tobecause conducive future of theirdevelopment property.was

the instep analysisfirst the occasion involved a public interestweighing
convenience,that was more than mere againstbut less than exigency,

virtually landowners,no the inimposition rights resultingon of athe
inbalance of the layout.favor
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the publicto the second whetherAccordingly, inquiry:we move
willlayoutthe burden theproposed layout outweighsinterest in the

that the conditionsThe court considered the factupon the town.impose
Basket, speciallythe benefitedlayout requiredthe Market asplaced upon

the It also considered that theto fund the construction of roads.party,
the Market Basket site wouldaccruing todevelopment potentialincreased

as would residentialsystema burden to the schoolpresentnot
no burden toabsolutelyThe court concluded that “there isdevelopment.

sometime in thelayout.”the Town the conditional Becauseby adopting
in questionfor maintenance of the roads willresponsibilityfuture the

town, noabsolutelythe we do not that the town bearsagreerevert to
However, in inslight public’sthe is relation to the interestburden. burden

balancingconclude that the secondhaving layoutthe occur. We therefore
and, thus,in of that the court did not errweighs layoutalso favorequation

to out roads.finding layin that occasion existed the
that the trial court failednext consider the landowners’ contentionWe

in it deferencegreatto the standard of review that accordedapply proper
thelay aggrieved byto the selectmen’s decision to out the roads. Parties

laythat is occasion to out a arehighwayselectmen’s determination there
to the court on that issue. Seesuperiorentitled de novo review before

Realty,V.S.H. 123N.H. at 507-508.
of indays testimony, propertyThe court heard two of took a view the

stated,in it afterquestion expressand issued a decision which
issue, on aconsideration of the that it would “consider this case de novo

Nevertheless, the that the court insteadarguebasis.” landowners
a deferential standard of review. Their has two bases.employed argument

First, they byto the court’s reference to Court cases citedpoint “Supreme
each that a decision in the ofparty concluding] municipality’s layout

is entitled to deference” as a that the courthighways great demonstration
order, however,that standard. A review of the court’serroneously applied

—reveals that the court merely acknowledging contrary precedentwas
—layoutbased on a codification of the statute which indicated thatprior

such review was proper.

Second, Rockhouse,they point quotationto the court’s from supra,
review,stating supremethe court’s standard of whichappellate requires

that the superior supportedcourt’s conclusion that occasion exists must be
evidence,”“some toby and the court’s later statements that there was

“some evidence of fact” that the construction of a onsupermarketth[e]
Market Basket’s would benefit. to theproperty provide public According
landowners, these references to “some evidence” that thedemonstrate
court did not the to a conclusion thatproperly contributingbalance factors



62

roads,there laywas occasion to out the but rather theapplied appellate
byreview standard on themerely relying fact that there was some

public above,evidence of benefit. As set forth this is not the case. The
court onlyconsidered not the benefit that would accrue to the inpublic

roads,out thelaying but also the absence of burden on the town and the
net, positive impact layoutthe would have on the landowners. We conclude
that the court the correctapplied standard.

We thefinally I,address constitutional “Underquestion. part article
Constitution,12 of the State the ofpower eminent domain may be

exercised ifonly the condemned isproperty ‘applied to public uses.’
particularWhether a use is a apublic questionuse is of law to be resolved

by (1985).the Manchester, 234,courts.” Merrill v. City 127 N.H. 236of
The landowners argue takingthat their property for use as roads inpublic

primarilythis case benefits Market Basket and is not a publictherefore
Theyuse. school,contend that such use is not comparable to that of a a

line,or aplayground utility each of which directly benefits the public. See
id. at 237. We Itdisagree. is well settled that “whenever is takenproperty

use,”for a highway, Hanover,it is for the public Crosby 404, 420v. 36 N.H.
(1858), that thenotwithstanding highway may greatly benefit a private

(1996).party. 74,See 26 Am. Jur. 2d Thus,§Eminent Domain at 512
although Market Basket be particularly bywill benefited the dedication of

use,the roads to public the of thetaking propertylandowners’ for that use
is constitutional.

Affirmed.

Brock, C.J., Broderick, Dalianis, JJ.,and Nadeau and concurred.
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