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Duggan, defendant,J. The City (city),of Claremont orderappeals an of
J.)(Morrill,the Superior findingCourt a legally enforceable inpayment

(PILOT)lieu of agreementtaxes the andcity plaintiff,between the Lower
Village Hydroelectric Associates, (LVHA),L.P. and thatconcluding Laws
1997, chapter 274, theto extent that it the agreement,voids PILOT

I,violates Part 23 of Hampshire Constitution,Article the New and Article
I, 10Section of the United States Constitution. We affirm.

I

The following 1981,facts are Inundisputed. the General Court enacted
(1995)RSA 362-A:6 to the ofencourage propagation local small power

andproduction cogeneration byfacilities allowing qualifying businesses to
negotiate PILOT theagreements with cities and towns in theywhich are

20, 1997,Onlocated. June RSA 362-A:6 was retroactively repealed
1,1997,March andeffective RSA 72:8was amended to tax powerall small

1997,facilities Lawsproducing ad valorem. See ch. 274.
isLVHA the of a hydroelectric generatingowner located infacility

1996,InClaremont. June the city expressed enteringan interest in into a
agreement Thereafter,PILOT with LVHA. negotiations bycontinued

April 2,1997, cityletter. On the assessor sent LVHA a letter stating:

City willing 13,1997]is to accept[T]he March PILOT[LVHA’s
ofoffer 2.5% of from 1997gross throughrevenues 2004 5%and

of gross revenues from 2005 2011.through Once the
agreements up, city] youare drawn will[the send two originals
for your signature.

That day,same the assessor thecity city attorneysent a directingletter
him up agreementto draw a cityPILOT between the and A copyLVHA.
of agreementa PILOT previously employed by citythe was attached to
the asletter a for thesample city attorney. suggestedThe PILOT form

nocontained material terms other than the structure of the inpayments
lieu of taxes. The agreementfinal PILOT was never drawn up.

session, (HBtheDuring legislative 566),1997 House Bill 566 which
therepeal authority municipalitieswould of to enter into PILOT

agreements 362-A:6,under inRSA was introduced the house with an
of 1,1997.effective date April Subsequently, the bill was in theconsidered

where,senate after topresidentLVHA’s testified as the ofexistence the
2,alleged 1997 HB 566’sApril agreement, effective date was amended to

1, However,May Whipple,1997. Senator mayorwho was also the of
Claremont, later successfully lobbied to amend HB 566’s effective date to

1,1997. 1997,March HB 566was thereafter enacted as Laws chapter 274.



75

assessor,274, not1997, thechapter cityof LawsAfter the enactment
2,1997 letter, the LVIIAappraisedby Apriltheconsidering citythe bound
valorem, paid$46,338.24 taxes. LVHA insteadit in adand assessedfacility

terms ofaccording to the$6,570.61, the amount duerepresentingcitythe
ofthen for an abatementappliedLVHAagreement.PILOTallegedthe

The denied theyear. cityit for the 1997 taxagainstassessedthe taxes
agreement.thesuit to enforce PILOTbroughtLVHArequest.

that,court foundsummary superiorthejudgment,On motions for
1997, 274chapterLawsparties,exist thea contract did betweenalthough

UponI, New Constitution.HampshireArticle 23 of thedid not violate Part
inreconsideration, part, concludingorderpreviousthe court reversed its

PILOT274, extent it voids the1997, to the thatchapterthat Laws
and United StatesHampshireviolated both the Newagreement,

followed.appealConstitutions. This

II

of look at the affidavitsgrant summary judgment,“In a wereviewing
therefrom, inevidence, properlyother and all inferences drawn theand

P’shipForbes Farmnon-moving party.”most favorable to the v.light
(2001).Co., 200, We affirm theFamilyFarm Mut. Ins. 146 N.H. 201 will

genuineif no of material fact the movingtrial court there was issue and
id.to as a matter of law. See “As no materialparty judgmentwas entitled

only movingin we need determine whether thedispute appeal,fact is on
judgmentto as a matter of law.” Id. We review the trialparty was entitled

Norte, Inc.of the law the facts de novo. See Del v.applicationcourt’s to
(1997).Provencher, 535,142 537N.H.

1997,2,first that ofcity argues April preliminaryThe its letter was a
therefore,in of itnegotiation, anticipation agreement;a more formalized

disagree.a contract.bindingwas insufficient to create We

ifA written memorandum is sufficient to establish a contract it
demonstrates that the manifested their intent to be bound toparties have

forthcoming agreement.the essential terms of a more detailed Estate of
(1985).461, Younge,v. 127 N.H. 466 In a ofYounge Huysmans, buyer land

alonga to the seller withpurchase agreementsubmitted written and sale a
$10,000. $160,000for The offer increased onbuyer’scheck initial of was

of subsequent purchaseseveral occasions without the submission and sale
$10,000 cashed,Although the check was never the seller sentagreements.

stated,notebuyer entirety:the a that in its

a to accepted yourThis is short note confirm that we have offer
$172,000.00 inYoungeof for the on Governor’sproperty Island



76

Gilford, Hampshire.New We are in the ofprocess up adrawing
Purchase and Sale Agreement, youwhich we will forward to
shortly.

Id. at The then463. seller took the off theproperty findingmarket. In that
the acceptance offer,seller’s note constituted the buyer’s that,of we held
even thethough seller stated that a andexplicitly purchase agreementsale

follow,would the evidence a there asupported finding that was binding
contract.

matter,Similarly, in the present though city’seven the explicitlyletter
agreementstated that an be up, supportswould drawn the evidence a

afinding that contract was formed. the ofNeither existence offerLVHA’s
13,1997,letter of nor city’s acceptance 2,1997,March the letter of April is

in dispute. Nor the city disputedoes the essential terms contained in the
2,April city’s1997 letter. The isonly partiescontention that the

anticipated a more formalized a agreement.memorial of “tentative”

lightIn of our holding Younge,in whether the parties contemplated
negotiationsfurther of of theminor details PILOT agreement is

2,1997immaterial. The April explicitlyletter states that the iscity willing
Moreover,to accept LVHA’s offer. the letter outlays the structure of

LVHA’s to the apayments city as certain ofpercentage gross revenues
per year over certain of time.periods dayDetails such as which of the

tomonth and what address topaymentsthe are be made are not essential
to contract together, provideformation. Taken these facts adequate

cityevidence that the its tomanifested intent be bound to the material
Therefore,terms agreement.of the PILOT agreewe with the superior

court athat contract existed as a matter of law.

Ill

1997,The next ifcity argues exists,that even a contract chapterLaws
I,274 not 1,does offend Part Article 23 of the State Constitution or Article

Section 10 of the United States Constitution. We theanalyze constitutional
claim first under the Hampshire Constitution,New relying casesupon

theinterpreting Federal Constitution to aid in ouronly analysis. StateCf.
Costello, (1994)587,v. 138 Constitution,N.H. 589 (applying State as

protection againstafforded ex laws thepost penal is same under Newfacto
I, 23,Hampshire I,Constitution Part Article and U.S. Constitution Article

10).Section 1997,Because we hold that ofapplication chapterLaws 274
1, Constitution,violates Part Article 23 of Statethe we need not inengage

a separate analysis.federal
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I, in lawsprovides, pertinent part: “RetrospectivePart Article 23
laws, therefore,Nooppressive unjust.and suchhighly injurious,are

..,In theinterpretingbe made... for the decision of civil causesshould
statute,long “’everyreach of this we have held that which takesprovision,

away rights, acquired existingor vested under laws’” must beimpairs
I,retrospective meaningdeemed a law within the of Part Article 23.

(1992)625,Opinion, (Furlough), (quotingthe Justices 135 N.H. 630of
(1826)).Winnick, 473,Woart v. 3 N.H. 479

A

1997,begin analysis by considering chapterWe our whether Laws 274
relationship.a substantial of a contractual Seeoperated impairmentas

630-31;Opinion (Furlough),the Justices 135 N.H. at see also Generalof
(1992).Romein, inquiryMotors v. 503 U.S. 181 “This has threeCorp.

whether there is a contractual whether acomponents: relationship, change
in law that contractual and whether theimpairs relationship, impairment

135 N.H. at 631Opinion (Furlough),is substantial.” the Justicesof
omitted).(quotation

city relationship AprilThe and entered into a contractual onLVHA
2, 1997, pursuant cityto RSA 362-A:6. This statute allowed the to set an
alternative to LVHA’stax on annual Forobligations grossbased revenues.

$6,570.61the 1997 tax LVHA’s stood at under the PILOTyear, obligation
agreement. By retroactively anyRSA 362-A:6 for PILOTrepealing

1, 1997, 1997,enteredagreements chapterafter March Laws 274into
$46,338.24agreementnullified the PILOT and LVHA to insubjected ad

Thus, questionvalorem taxation. there can be no that the contract
between the and LVHA was thatcity substantially impaired by part of

274chapter retrospectively repealedthat RSA 362-A:6.

B

this nextHaving inquiry, balancingsatisfied threshold we conduct a test
to determine thepower bywhether the exercised State’s enactment of

274 is and to anchapter necessary important publicreasonable serve
Id.purpose. at 634.

matter,As a preliminary we note that the “municipal government is
really but a thebranch of ... a constituent element of onestate

itssovereignty, legislationand local and administration are the legislation
193,and of the Plymouth,administration state----” Wooster v. 62 N.H.

(1882) (citations omitted). Thus,208-09 in Hampshire,New cities and
state, benefit,political single organizedtowns are subdivisions of a for the

208; Annotation,theserving pleasure,and at of the See id. atsovereign.
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(1986) (aRule, 105 A.L.R.Municipal municipalityHome 259 is an arm of
action).the State no great spherematter how or small its of

generally judgment legislatureWe defer to the of the in determining
whether a andparticular necessaryact is reasonable to serve an important
public 634-35,purpose, Opinion (Furlough),see the Justices 135 N.H. atof
but when the State toattempts abrogate its own contractual
responsibilities, “complete legislativedeference to a ofassessment

necessity appropriatereasonableness and is not because the State’s self-
omitted).interest (quotationis at stake.” Id. at 635 of stricterApplication

judicial the that thoseprinciple lawfullyreview reflects who contract
amongst themselves must have reasonable assurances that their rights
and obligations will not be disturbed.

Because this theimplicates sovereigncase General Court’s ofpower
2,taxation reserved under Part Article 5 of the New Hampshire

Constitution, city arguesthe that we should instead theapply analysis set
(1975).State,forth in city’sEstate Kennett v. 115 N.H. 50 The relianceof

Kennett, 77-A:1,on Inmisplaced.Kennett is we held that RSA the New
Tax, 22,Hampshire 1970,Business Profits which was enacted toApril

1, 1970,to earnedapply gross profits Januarybusiness since did not
I,violate Part Article profits fully23 because those had not aacquired

22, 1970.vested status as of InApril doing,so we noted that it hasbecause
taxes,the power impose levyexclusive to and “the thelegislature decides

wisdom and taxpracticality imposedof each to be free from interference
by the Id. at 53. The matterjudiciary.” present legislature’sinvolves the
power to authorize to enter intomunicipalities contracts with small power

Thus, Kennett,producers. unlike this case involves the of aimpairment
contract,contract. When a law aretrospective impairs merelyand is not a

law,applicationretroactive of that we the inapply analysis set forth
Opinion the Justices 135 N.H. at 630.(Furlough),of

The for thecity’s only justification enactment of 274 is thechapter
promotion However,of the thepublic good through raising of revenue.

necessity, though superficially has nevercompelling,“[financial been
permitsufficient of itself to states to abrogate Opinioncontracts.” theof

omitted);(Furlough), (quotationJustices 135 N.H. at 635 Associationcf
(2d 1991)York, 766,Surrogates v. State New 940 F.2d 774 Cir.of of

States,(precluding Clause,under federal Contract dishonoringfrom their
obligationscontractual financialduring policycrises when other
exist).alternatives The legislature policyhas alternatives for raising

revenue other than the of itsbreaching contractual responsibilities.
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attractive, constitution aAlthough options may placesthese be less our
to them.upon legislature pursue Opinionburden the See the Justicesof

at(Furlough), 135 N.H. 635.
1997, 274,hold that Laws itAccordingly, chapterwe insofar as

the PILOT LVHA and theabrogates existing agreement city,between
I,Part Article 23 of the Hampshireviolates New Constitution.

Affirmed.

Brock, J., Broderick, Dalianis, JJ.,C. and Nadeau and concurred.
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