
Hoffman argues that where a involves both andzoningcase
planning processissues the will bifurcatedappeal be and therefore
cumbersome. While there is some merit the itargumentto that is

forums,to in inundesirable have related issues the same different thecase
dosimplystatutes not contain that is not ourflexibility. It task to rewrite

course,the statutes. Of where there is an appeal to the ZBA and a
court,simultaneous appeal superior superiorto the itsmay,court in

discretion, stay proceedingsits and decide the andplanning board
subsequent See,ZBA theappeal e.g.,at same time. ValleyML Mall

(2000).642,Assocs. v. 144Municipality Conway, N.H. 644-45of

In case,this superior correctlythe court ruled that Hoffman’s
of theappeal wasplanning untimely.issues Hoffman had thirty days from

ofthe decision the board toplanning appeal the issues toplanning superior
court. thatFiling four monthsappeal after the decision was anduntimely
the wasappeal properly dismissed.

Affirmed.

Brock, C.J., Broderick, Dalianis, JJ.,and Nadeau and concurred.
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Concord, orally, petitioner.and theIrwin,F. on the brief forThomas of

Manchester,Arnold, III, solicitor, byof brief andcityI. deputyThomas
theorally, respondent.for

(CLF),NADEAU, LawJ. The Conservation Foundationpetitioner,
(PUC)Utilities Commission’sHampshirethe New Publicappeals

line inportionits to a of railroadpreserveof petitiondismissal
Manchester. We affirm.

1998,the In thefollowing supported byare record.The facts
theportiona of railroadCity (city), purchasedof Manchesterrespondent,

Lawrence, Massachusetts, toin order extendline between Manchester and
runway expansionof theAirport. partat the Manchester Asrunwaya

ofportions right wayand of thethe railroad tracks were removedproject,
PUC20,1999, the to:petition requestingover. On CLF filed apaved May

(1995),(1) to RSA topublic hearing, pursuanta 365:24-aconduct
Airportof the at the Manchester wasdetermine whether removal tracks

(2) find, hearing,the thatfollowing publicwith public good;consistent the
(3)the public good; prohibitthe was not consistent withremoval of tracks

(4) the cityand and orderequipment;removal of the tracks relatedfurther
and tracks for future railroad use.preserveto restore the

transportationthe federal surfacepending,While CLF’s waspetition
(STB) carrier, and Corporationthe rail Boston Mainegrantedboard

at issue.(B&M), exemption to the of railroad line Seeportionan abandon
(2000). 1999, that18,§ B&M notice itAugust gaveOn49 C.F.R. 1152.50

4, by discontinuingthe line as 1999“fully Augusthad abandoned of
frompropertyon the the intent that the be removedline withoperations

railthe interstate network.”
27, 1999, petition, finding,the PUC dismissed CLF’sSeptemberOn

under 365:24-a wasother that the PUC’s RSAamong things, jurisdiction
contends that the PUC hasby appeal,law. On CLFpreempted federal

hearingto a to determineauthority publicunder RSA 365:24-a conduct
good.with the RSApublicremoval of railroad track is consistentwhether

inprovides part:365:24-a

tear remove or cause to be tornperson upI. No shall and
switch,track, tie, anyor orrailroad diamondanyand removed

structure, routine emergencyfor orexcepttrack-related
line, includingrailroadanyfromreplacement,maintenance and

service, embargoed,not to lines which are in activebut limited
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abandoned,to be abandoned and butpetitioned excluding
tracks,industrial,spur, storageand without notice toprivate

to publicthe commission and such notice the as the commission
notice,may receipt of suchUpondirect. the commission shall

topublic hearing proposedconduct a determine whether the
good, byaction is consistent with the andpublic may order

forbid the action.proposed

challengesCLF the PUC’s determination that RSA 365:24-a is
by federal law. As apreempted general proposition, preemptionfederal

occurs in three instances:

First, Congress explicitlycan define the extent whichto its
enactments state law....pre-empt

Second, statutoryin the absence of explicit language, state
pre-emptedlaw is where it inregulates conduct a field that

Congress intended the Federal Government to occupy
Suchexclusively. mayan intent be inferred from a scheme of

federal regulation pervasiveso as to make reasonable the
inference that left no room forCongress the States to

it____supplement

Finally, state law pre-emptedis to the itextent that actually
law____conflicts with federal

Co., 203, (1995)Tebbetts v. Ford Motor 140 N.H. 206 (quotation omitted),
denied, (1996),cert. 516 U.S. 1072 overruled other groundson by Geier v.

Co., (2000).American Honda Motor 529 861U.S.
The PUC found RSA 365:24-a preempted bywas the ICC Termination

1995,Act providesof which part:in relevant

(b) The ofjurisdiction the Transportation][Surface Board
over—

(1) transportation carriers,railby and the remedies
provided in part respect rates,this with classifications,to

service,rules (including car interchange, and other operating
rules), routes,practices, services, and offacilities such
carriers; and

(2) construction,the acquisition, operation, abandonment,
or industrial, team,discontinuance of spur, switching, or side
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located, ortracks, facilities, even if the tracks areor
located, State,in oneentirelyto beintended

part,in this theprovidedas otherwiseExceptis exclusive.
respect regulationthis to ofpartunder withprovidedremedies

thepreemptexclusive and remediesrail aretransportation
or State law.under Federalprovided

(1997).10501(b) Act’s expansiveThe ICC Termination§49 U.S.C.A.
this preemption language:further broadenstransportationdefinition of

—includes“[Transportation”

vessel, warehouse, wharf,car, vehicle,(A) locomotive,a
dock, facility, instrumentality, oryard, property,pier,

to movement ofkind related theanyequipment of
both, rail,by regardless ofor orproperty,passengers

use;concerning andagreementor anownership

movement,(B) including receipt,related to thatservices
transit,elevation, refrigeration, icing,intransferdelivery,

ventilation, interchange passengersand ofstorage, handling,
property____and

10102(9)(1997).§49 U.S.C.A.

us, therefore, isis RSA 365:24-awhetherquestionThe first before
“ithas been noted that is difficultlanguage.this Itpreempted by express

preemptintent to stateCongress’sstatement ofimagineto a broader
Inc. v.CSXauthority operations.” Transp.,over railroadregulatory

1996).(N.D.Com’n, 1573,944 1581 Ga.Supp.Serv. F.Georgia Public
abandonment, arguesover CLFjurisdictionthe STB’sonly uponFocusing

thethe abandonment ofapplydoes not here becausepreemptionthat
that of the lineNow abandonmentalready place.railroad line has taken

no has overlonger jurisdictionthe STBargues,been CLFcompleted,has
Inc.,Co.,Northern Railroadupon Haythe track. CLF reliesrailroad field

Co., 622,467 U.S. 633Transportation&Chicagoet al. v. North Western
Interstate Commerce(1983), the stated that unless thein which Court

(the “attachespredecessor) postabandonmentSTB’sCommission
abandonment, the Commission’s authorizationcertificate ofconditions to a

mission to an end.”brings regulatoryof an itsabandonment
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First,persuaded byWe are not CLF’s argument. Hayfield was decided
Act,prior to the enactment of the ICC Termination which thebroadened

§ §of 49preemption language CompareU.S.C. 10501. 49 U.S.C. 10501
(1995) (amended 1996)1995, 10501(b) (1997).§with 49 U.S.C.A. “The
statutory language and accompanying legislative record evidence
Congress’ clear and manifest intent to theoccupy entire field of economic

of railregulation transportation____” Burlington Northern Santa Fe
(D.Anderson, 1288, 1997).v.Corp. Thus,959 F. Supp. 1296 Mont. this

comprehensive regulatory scheme goes beyond the abandonment of
railroad lines.

Next, the state inlaw enforced Hayfield remarkablydiffers from that
here,involved and we thus find Hayfield inapposite. Hayfield,In the

carrier abandoned a ofportion line after aattempts by group of shippers
operations pursuant §subsidize 49to to U.S.C. 10905failed. Hayfield,See

467 U.S. at statute,625-26.The pursuant to stateshippers, soughtthen to
exercise eminent domain over the abandoned line and prevent the carrier
from removing track for use elsewhere. See id. at 626. As noted,the Court
“[T]he statuteMinnesota at issue a straightforwardis application of a
State’s familiar ofpower eminent such,domain.” Id. at 631. As the statute
did not directly prohibit track;removal of it merely transferred ownership
to an entity that did not want the track removed. See id. at 626. The Court

—discerned no “indication that the subject matter at issue here
—abandoned railroad property is of the ‘permitssort that no other

conclusion’ but that it is governed federalby and not state regulation.
all,After state normallylaw governs the condemnation of ordinary real

property.” Id. at 632.
Unlike the eminent however,domain statute in Hayfield, RSA 365:24-a

does not determine ownership of Rather,abandoned property.railroad it
regulates the removal railroad regardlesstracks of who owns them. Seeof
RSA 365:24-a. As indicates,its title the statute’s purpose is the
preservation of rail lines. See id. It was enacted as part of the Act that
contained RSA 21-E:2 (repealed), which inprovided, part: “The policy of
the state of New Hampshire is to preserve for continued rail service or
other public uses the line or lines of state,all railroads within the
including, to,but not limited lines abandoned or to be inabandoned the

Furthermore,state.” RSA appears365:24-a to target railroad lines likely
to be in commerce,used interstate itas excludes from its coverage

industrial,“private spur, storageand tracks.” RSA 365:24-a.
commerce, however,Interstate is a Thus,federal concern. unlike the

statute in Hayfield, RSA 365:24-a notdoes involve a traditional state
power. See Hayfield, Moreover,467 U.S. at 632. applicablethe federal law

partis of a comprehensive statutory scheme that addresses the same
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of railroad lines andpreservationRSA 365:24-a: thethat underliespolicy
Thus, §49 U.S.C.A. 10903good.forway required publicof as therights

(1997) of railroad linemay any portionthat a carrier abandonprovides
conveniencepublicthat the or future andpresentif the finds“only [STB]

the abandonment.”permitornecessity require

means for interestedprovidesscheme alsostatutoryThe federal
line forproposedservice on a railroadto maintain continuedpersons

instance,rail use. For 49the line for futurepreserveabandonment or to
(1997) any person maywhichby§ a mechanismprovidesU.S.C.A. 10904

a railroad line to be abandoned.buy proposedeither subsidize oroffer to
fordisposition public purposesalso for thestatutory providesThe scheme

if the STB finds that suchto be abandonedproperties soughtof rail
forrequiredand notpublic purposesforproperties appropriate“are

(1997). addition,In federal§ 10905rail 49 U.S.C.A.operations.”continued
railroad ofbanking,” holding rightsfor “rail orlaw a mechanismprovides

use, interim use as publicrail for theirby providingfor futureway open
I.C.C., F.2dFederation v. 850trails. See Nationalrecreational Wildlife

1988).(D.C. that its694, 697, The interim use statute notes706 Cir.
topolicy“in furtherance of the nationalpart,inprovisions operate,

of railfor future reactivationrights-of-wayestablished railroadpreserve
corridors, encourage energyand toservice, transportationrailprotectto

(2000).1247(d)§16 From thisuse.” U.S.C.A.transportationefficient
scheme, Congresswe infer thatregulatorypervasive comprehensiveand

the field of railroadexclusively occupytogovernmentintended the federal
future railof railroad corridors forpreservationtheregulation, including

use.
the ICCby policies underlyingtheOur conclusion is reinforced

Act, regulatory entryinclude “to reduce barriers toTermination which
10101(7) (1997).§industry.” 49 U.S.C.A[railroad]into and exit from the

this in that itpolicyscheme is consistent withThe federal abandonment
a is toparty permittedfinancial interests when thirdthe carrier’sprotects

instance, a saleor interim use. Forby purchaseforestall abandonment
price§ at an or aagreed price10904 must bepursuant to 49 U.S.C.A.

fair market value. See 49 U.S.C.A.the STB that is at leastbydetermined
10904, ofright way§ an interim trail user of a§ 10904.Under 49 U.S.C.A.

liabilitymanagement any legalfor its andresponsibilitymust assume full
from ortaxes, any liabilitythe railroad intereststhereby “protectingand

Federation, 850Nationalperiod.”in the interimresponsibility Wildlife
F.2d at 701n.10.
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RSA policy by failing compensate365:24-a conflicts with this to the
carrier for loss of the to ofability salvage dispose arguesor track. CLF

application non-carrier,that that of RSA 365:24-a to city,a such as the
Congress’does not conflict with to railroadpurpose protect carriers’

viability. disagree.economic We To the extent that potentialthe uses of
value,propertyreal affect its the of ainability purchaser of abandoned

propertyrailroad to remove track would tend to lower the property’s sale
price and thus its value to the selling carrier/owner.

We conclude that RSA 365:24-a is either orpreempted, explicitly
implicitly, by federal law. In light holding,of this we need not address
CLF’s remaining arguments.

Affirmed.

Brock, C.J., Broderick, Duggan, JJ.,and Dalianis and concurred.
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