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No. 99-819

CoyleJames and Joan

v.

Esq.Battles,William & a.

12, 2001October

Theroux, (WilliamP.C., Theroux,Wyatt & of A.Wolfeboro Jr. on the
orally),brief and for the plaintiffs.

Schroeder, (ErlandMcLetchie & ofClough, Ossipee C. L. McLetchie on
orally),the brief and for the defendants.

Dalianis, J. The James and Joanplaintiffs, Coyle, appeal from orders
J.): (1)(O’Neill,of the CourtSuperior dismissing declaratorytheir

(2)claims;judgment negligenceaction and and granting summary
defendants,to thejudgment William Battles and H. Edward McBurney,

theupon plaintiffs’ unjustbreach of contract and enrichment claims. We
affirm.

followingThe facts either inundisputed appear the record or were
found the trialby court. The defendants the in arepresented plaintiffs
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Thebankruptcy proceeding.action and later in a1994 foreclosure
Aprilsettled in 1995.bankruptcy proceeding

basis. Theplaintiffs monthly plaintiffsThe billed the on adefendants
InFebruary 1995.performed throughthe defendants for workpaid

1995, chargedthat the feesthey to the defendantsFebruary complained
point, plaintiffsAt some theJanuary 1995 were excessive.through
1, 1995,demanding,Maywho to the defendants onlawyersretained wrote

behalf, on all work which isunpaid“a 100% creditplaintiffs’on the
one-half of all fees... well as a refund of at leastcurrently outstanding as

letter, alsoattorneysfirm to date.” In their the newpaid yourto
thethe and instructed them not to contactthreatened to sue defendants

feerespect dispute.with to theplaintiffs
12, 1995, thatMay attorneysIn letter dated the new stateda second

had the in the work associatedthey plaintiffs completing paperassisted
claim, therequested,the of and onbankruptcywith settlement the

behalf, that the defendants “do no further work” on the matter.plaintiffs’
1, 1995,attorneys informingThe new wrote on June the defendantsagain

that the “wish for office to file formal withdrawals from theplaintiffs your
matter.”[bankruptcy]

charges plaintiffsThe last for which the defendants billed the were
12, 1995, from thereviewing bankruptcyincurred on June for an order

court the 11 and it to theconfirming Chapter plan forwardingdebtor’s
14, 1995,and on June forplaintiffs, corresponding plaintiffs’with the new

aattorneys regarding governing withdrawingthe local rules from
bankruptcy matter. The last bill that the was inplaintiffs paid February

through January1995for services rendered 1995.
The filed their forplaintiffs petition declaratory judgment unjustand

enrichment and actions at law for breach of contract and professional
12,malpractice unjuston June 1998. Their enrichment and breach of

upon allegedlycontract actions were based the excessive fees that the
had chargeddefendants and collected. The defendants moved to dismiss

claim,the declaratory judgment petition malpracticeand the which the
granted. summarycourt The defendants then moved for on thejudgment

ground plaintiffs’ remainingthat the claims were barred theby applicable
statute of limitations. The plaintiffs responded that their claims did not
accrue “until the stopped representingDefendants them.” assertedThey
that there was a factual dispute regarding when this occurred. The court
assumed, arguendo, that the statute of did not beginlimitations to run

12, 1995,until the and that itrelationship terminated found ended on May
plaintiffs’when the attorneysnew demanded that the defendants cease

doing any additional work theupon bankruptcy proceeding. Accordingly,
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plaintiffs’the court ruled that the breach of contract claim and unjust
untimely. appealenrichment claims were This followed.

I

We first address the trial court’s dismissal of the plaintiffs’ declaratory
judgment action. “We review motions to dismiss to determine if the ...

aallegations reasonably susceptibleare of construction that would permit
Pomerleau, (1999)456,v 148recovery.” Langlois (quotationN.H. 460

omitted). We assume the truth of all well-pleaded allegedfacts theby
plaintiffs, all inferences in theconstruing light most favorable to them. See

(1996).Ritzo, 210, 213Bohan v. 141 N.H. On appeal, plaintiffsthe have the
burden to demonstrate error and must anprovide adequate record for our

Manchester, (1996).420, 422review. See v. 141CityHudon N.H.of
(1)The aplaintiffs sought they alreadydeclaration that: the amount had

excessive, rebated;paid the defendants was and therefore should be and
(2) the bybalance claimed the defendants was neither collectable nor

The trial court found thatenforceable. these factual issues were identical
action,to those in the breach of contract and therefore dismissed the
itdeclaratory judgment providedaction because no additional toremedy

Comm’r,the plaintiffs. agree.We See Asmussen v. N.H. Dep’t. Safety,of
(2000).578,590,145N.H.

II

We next address the trial court’s grant summary judgmentof theupon
plaintiffs’ breach of contract claim. We affirm grantwill a trial court’s of

if,summary the alljudgment considering evidence and inferences properly
light non-movant,drawn therefrom in the most favorable to the “our

fact,review of that genuineevidence discloses no issue of material and ...
the moving party judgmentis entitled to as a matter of law.” Iannelli v.

(2000).190,145 N.H. 193Burger King Corp.,. We review the trial court’s
application of the law to the facts de novo. See id.

timely,To be a contract claim must brought yearsbe within three of
(1997).508:4,1when it arose. See RSA cause of action ... arises once“[A]

all the necessary action,elements are In the case ofpresent.... a contract
it would be when the occurs.”breach Bronstein v. GZA

(1995)Geo-Environmental, 253,140 N.H. 255 (quotation and citation
omitted). case,In this the alleged breach occurred when the defendants
overcharged injurythe The from thisplaintiffs. breach occurred when the

fees,theplaintiffs paid allegedly excessive which was 1995 atJanuary the
(2001)166,latest. Agency,Pichowicz v. Watson Ins. 146 N.H. 167Cf.

(harm from claimnegligence regarding agencyfailure of insurance to
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fees). Thelegalincurredplaintiffsoccurred wheninsuranceprocure
untimely.12,1998 claim was thuscontractJuneplaintiffs’

to theirapplyrule should“discovery”thethatargueThe plaintiffs
rule,” injuryif the and its“discoveryUnder thecontract claim.breach of

of not discoverediscomplainedto the act or omissionrelationshipcausal
arose, theactionwhen thehave been discovered”reasonablyor “could not

“orthe discoverplaintiffsto run untilbegindoes notof limitationsstatute
this causalshould have discovered”diligencereasonablethe exercise ofin

508:4,1.relationship. RSA

to“discovery appliesthat the rule”heldpreviouslyWhile we have
Trillium, 635,136N.H. 638claims, Corp.,v.Lodgesee Black Bearcontract

that the knew(1993), plaintiffsThe evidence showsit does not here.apply
and that thisagreement,of the feeallegedthe defendants’ breachof

harm, the latest. InMay 1995 atappreciable byhad caused thembreach
1995, chargedthe about excessive feesplaintiffs complainedFebruary

1995, they separatehad retained counselthrough January By May1995.
who, behalf, threatened to sue thedemanded a refund andon their

the excessive fees.defendants to recover
“continuingtheurge adoptThe next the court toplaintiffs

it their breach of contract Underapplyrule and to claim.representation”
rule, not accrueagainst attorneyof action his doesthis a client’s cause

“recognizesthe client. The rule thatattorney representinguntil the ceases
a to confidenceseeking right reposea assistance hasperson professional

faith, realisticallyand and cannot beability goodin the professional’s
or the manner intechniques employedto and assess theexpected question

Greene, 496,436 500rendered.” Greene v. N.E.2dwhich the services are
1982).(N.Y.

“continuingthepreviously representation”We have not addressed
rule, it in case. The facts of this case do not raiseadoptand decline to this

doctrinecontinuing] representationinnocent reliance which the“[t]he
Paul, 666,v. St. 514 N.E.2d 669Companies,seeks to protect.” Cantu

claim).1987)(Mass. notplaintiffs only “question[ed]The(legal malpractice
found thembilling practices, lacking.the defendants’ butassess[ed]”and

in whentheir lack of confidence the defendantsThey clearly demonstrated
sue the defendants tocounsel and threatened tothey separateretained

excessive fees.recover the
argue summary judgment inappropriateThe that wasplaintiffs next

when thegenuine regarding applicablethere a issue of factbecause was
disagree.to run.beganstatute of limitations We



102

partiesThe did not dispute any facts;of the material they disputed
instance,their legal significance. For there dispute 12,was no that Mayon

1995, the plaintiffs’ new attorneys demanded that the defendants cease
therepresenting plaintiffs in the bankruptcy proceeding. Nor was there

any dispute that the defendants billed the plaintiffs in 1995 forJuly
services rendered in disputeJune 1995. The centered upon which of these
events attorney-clientterminated the relationship between the plaintiffs
and the defendants. The of theapplication law theconcerning termination
of an attorney-client to arelationship given set of facts is a question of law
and appropriateis for summary judgment. Farm Family Mut. Ins. Co.Cf.

Peck, (1999)603,v. 143 N.H. 605 (application of collateral estoppel to a
law).given set of facts is a ofquestion

The plaintiffs’ that,final argument is when ruling upon the defendants’
motion,summary judgment the trial court erroneously failed to take their

allegations as true and construe all reasonable ininferences their favor.
This argument lacks merit and warrants no further Vogeldiscussion. See

(1993).321,v. 137Vogel, N.H. 322
In oflight rulingour that the plaintiffs’ breach of contract claim was

time-barred, we do not separately address the grant summaryof judgment
upon the plaintiffs’ unjust enrichment claim or the dismissal of the
plaintiffs’ action;malpractice these claims were governed by the same
statute of limitations as the of and,breach contract claim for the reasons

above,discussed 508:4,1;were RSAuntimely. Brennan,See Draper v. 142
780, (1998).N.H. 783-87

Affirmed.

Brock, C.J., Duggan,and JJ.,Nadeau and concurred.
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