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and privacy,interests of accesscompetingof members’balancingcourt’s
nowe find abuse.

Affirmed.

Duggan, JJ.,C.J., Broderick, and concurred.Brock, and Dalianis
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J.) filed the(McGuire, restraining bya for a ordergranting petitionorder
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(Morrill) 2000).RSAplaintiff, Cummings. (Supp,Maureen See ch. 173-B
The defendant the court in toargues superior refusingerred allow the

testify allegedchildren to about the assault that formed theparties’ basis
of the We affirm.plaintiffs petition.

plaintiff parteThe filed an ex domestic violence in Concordpetition
hard,thealleging pushedDistrict Court that defendant her bruised her

her. See Theverbally grantedand RSA 173-B:3. courtthreatened district
the and a RSApetition temporary restrainingissued order. See 173-B:4.

thereafter, the filed a divorce inShortly plaintiff petition superior court
and moved to transfer domestic violence petition proceedingsthe from
district court to be consolidated with the divorce proceedings. See RSA

:3,173-B IV. The court thesuperior granted motion and a finalscheduled
hearing on the petition.domestic violence

Prior to hearing, plaintiffthe the filed a motion precludein limine to
parties’the two from testifying “tryingchildren because she hard towas

keep her children out of the middle of the adults’ conflict... allowing[and
would,them to intestify not their among[was] best interest and other

”inthings, place them the ofposition havinguntenable to ‘take Thesides.’
objected, children,defendant asserting sixteen,that ages fifteen andthe

testifywere to andcompetent providewould the relevantcourt with
regardingevidence the specific allegedacts in the plaintiffs petition, as

well as an appropriate custody order and visitation schedule. Following an
hearing,in-chambers the court the children would not permittedruled be

testify.to After hearing testimony plaintiff,from the the defendant and a
officer,police and reviewing eyewitnesshandwritten statements made by

children,the the court granted plaintiffsthe petition for a restraining
order and her forrequest children,temporary custody of the permitting
the defendant unsupervised visitation.

On appeal, the defendant argues that by the children fromexcluding
thetestifying, superior court abused its discretion and his torightviolated

due process of law. We address the defendant’s non-constitutional claim
first because if we find that discretion,the trial court abused its we need
not address the 170,constitutional claim. See In re 141 N.H.Barry, 174
(1996).

plaintiffsThe petition was brought under RSA chapter 173-B. A
hearing under RSA chapter 173-B is a civil proceeding. See State v.
Dumont, 240, (2000).145 N.H. 243 The ofpurpose the statute is “to
preserve and protect the safety familyof the for all familyunit or
household bymembers entitling victims of violence todomestic immediate
and policeeffective protection judicial 1979,and relief.” 377:1,Laws II.
Before the court provide statute,could the requested relief under the the
plaintiff had to show aby preponderance of the evidence that the
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in and thatalleged petitionthe criminal acts she herdefendant committed
173-B:1,safety.”a credible threat to RSA[her]“such conduct constituted

I.

admissibilitystandard for the of173-B has its ownchapterRSA
under this the court shall not beany proceeding chapter,evidence. “In

which itmaythe technical rules of evidence and admit evidencebybound
173-B:3, givesand material.” RSA VIII. This standardconsiders relevant

in of evidence.determining admissibilitycourt broad discretion thea trial
(2000).L., 408,145 N.H. 411-12 “We will not reverseSee In re Samantha

unless there is a clear abuse of that discretion.” Id.rulingthe trial court’s
omitted).(quotation

record,the are unable to conclude thatAfter a careful review of we
of the children andagesthe trial court its discretion. While theabused

itthe defendant’s contention that waswillingness testify supportstheir to
judgethe record also shows that the readtestimony,error to exclude their

Ingave police.statements that both children thelengthy,the handwritten
that formedthe children described in detail the incidentthose statements

helpfulviolence Both statements werepetition.the basis for the domestic
and contradicted some of their mother’sto their father’s defense

wouldtestimonyThe defendant does not assert the children’stestimony.
their writtenpresented throughhave differed from the evidence

statements, largelylive have beentestimonyand therefore their would
(1998).Davis, 8,143 N.H. 12 We thus concludecumulative. See State v.

themdecidingits in not to letthat the trial court did not abuse discretion
testify. Seeid.

that the trial court violatedargumentWe now address the defendant’s
testifying.it the children from Weprocess rights precludedhis due when

Ball,See State v. 124analyze his claim under the State Constitution first.
(1983). as226, 231 “Because the State Constitution is at leastN.H.

federalseparateits federal we will not conduct aprotective counterpart,as
analyticalcite law as an aid.” Chandler v.analysis onlybut will federal

(1997)(citation omitted).404, 409142N.H.Bishop,
at a finalprocess requireshave not addressed what duepreviouslyWe

notice to therequiresunder RSA 173-B.The statute itselfhearing chapter
ofdefendant, 173-B:3,1, thirty days filingand a within of thehearingRSA

173-B:3, VII, proceduralthe RSA but is silent as to otherpetition,
safeguards.

statute, authorized to issue ordersprotectiveUnder the the court is
relief, custody to eitherrange including awardingthat include a wide of
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and inparent excluding residinga defendant from or even entering his
own home. See RSA 173-B:5. In years, manyrecent States have enacted
similar statutes establishing comparable procedures designed to
guarantee speedy access to the courts for ofvictims domestic violence.
Other courts have held that finaluniformly hearings complymust with the

ofgeneral principles process bydue affected anaffording parties
841,to beopportunity Knightheard. See v. 525 N.W.2d 843-44Knight,

(Iowa 1994); (Neb.Tucker,Zuco 59, 2000);v. 609 N.W.2d 63-64 App.Ct.
(Fla.Fernandez, 521,v. 2001);782 So. 2d 522 Dist. Ct. App.Chanfrau

(Tex. 2000).Striedel, 163, 166Striedel v. 15 S.W.3d App.
“The fundamental requisite processof due is the opportunity to be

Goldberg 254, (1970);heard.” v. Kelly, 397 U.S. 267 see also Town of
Tucker, 927, (1979).Bethlehem v. 119 N.H. 929 While this “hearing must

be at a meaningful manner,”time and in a meaningful 397Goldberg, U.S.
(quotation omitted);at 267 Assoc.,see also Duffley v. N.H. Interschol. Ath.

Inc., 484,122 (1982),N.H. 486 isprocess“[d]ue flexible and calls for such
procedural protections as the particular situation demands.” Mathews v.

(1976)Eldridge, 319,424 U.S. omitted);334 (quotation see also Provencal
Provencal, (1982).v. 122 793,N.H. 797 Accordingly, the specific

components of the hearing must be tailored to suit the circumstances of
the case. Goldberg, 268-71;397 U.S. at Provencal,see also 122N.H. at 797.

case,In this the defendant was permitted to cross-examine each of
plaintiffs witnesses,the theincluding plaintiff. Further, the court

permitted the defendant to present his case through his own testimony
and by theoffering children’s statements,handwritten which gave lengthy
detailed descriptions of their observations corroborating much of the
defendant’s Thetestimony. defendant was giventhus the opportunity to
present his case through witnesses,cross-examination of adverse his own

andtestimony the children’s handwritten statements. Because he was
given adequatean opportunity case,to present his saywe cannot that
excluding the children’s testimony on this record violated righthis to due
process. Striedel, 15 S.W.3d at 166 (depriving appellant anyCf.
opportunity presentto evidence Zuco,violated due process); 609 N.W.2d
at 63-64 (holding court’s blanket policy limiting nonparty inwitnesses
protection order cases violates process).due

Finally, the defendant asserts that excluding the children’s testimony
denied him the right to a public defendant, howTever,trial. The did not
raise this issue in the superior court as a distinct issue fromseparate the
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Sullivan,it. See Lake v.therefore decline to addressdue issue. Weprocess
(2001).713,145 N.H. 718

Affirmed.

concurred; Nadeau, J.,Dalianis, JJ., with whomBroderick and
C.J.,Brock, dissented.joined,

todifficult tasks isNADEAU,J., appellateOne of the mostdissenting:
thereAlthoughof discretion.judicialmade as a matterreview decisions
guidewhich toexplicit proscriptions byorare often no mandatesspecific

anddiscretion, exercised within discernibleit must bethe use of
onlywill reverse such a decisionAn courtappellatereviewable boundaries.

I think thathas its discretion.”a that the trial court “abusedupon finding
byeasilyit is too misunderstoodis unfortunate becausecharacterization
bymisconductjudicialof discretion asconceptnot familiar with thethose

judge.the
propermade a is aruling by judgeaWhen determine whetherwe

discretion, whether the recordreally decidingwe arejudicialexercise of
discretionaryto sustain thebasis sufficientobjectiveestablishes an

thein this case does not sustainI the recordjudgment made. believe
testifying.the children fromdiscretionjudicial preventingexercise of

old, ofdaywere at court on thechildren, yearsThe fifteen and sixteen
thetestify.to Both had witnessedand anxioushearing, readythe final

interviewedcharge, had beenthat led to the domestic violencealtercation
noof the events. There wasstatementsby giventhe and had -writtenpolice

theiror the relevance oftestifytocompetenceabout theirquestion
their would have beentestimonynotestimony. suggestionThere was

The court did notbyoffered the defendant.cumulative of other evidence
a adappoint guardianwith the children orconduct a interviewpreliminary

taken to determineinterests. No evidence waslitem to theirrepresent
them; anyweighto nor did the courtbe harmfultestifyingwhether would

toright producethe of the defendantagainstharm it havemay perceived
conference, the courtNevertheless, a chambersfollowingevidence.

testifying.the children fromprohibited
testimony wasto the children’spreventThe motion in limineplaintiffs

record, hearing.of the final Nochambers, dayin off the on theargued
onlyTheruling.to the court’sexplainwritten were madefindings

at thejudge’s appearsof reason for the decisionrecorded indication a
opinionher thatpersonalfinal when she offeredhearing,conclusion of the

I think it’s fair totoday.children here don’tyou“it’s offensive that had the
them to them in the middle.”put
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statements,Although judgethe record indicates the read the children’s
it in duringalso indicates she received and read those statements court the

—final a for inhearing hardly satisfactory testimonysubstitute recorded
which,court a domestic violence ifupon charge proved, carrywould

significant adverse for the defendant toconsequences relating custody,
visitation and other individual rights.

anyBecause the record does not basis for the exercisesupport of her
preventdiscretion to the children from othertestifying subjectivethan

to Iopposition participation, therefore,their would reverse. IRespectfully,
dissent.

Brock, C.J., injoins the dissent.
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