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statements,Although judgethe record indicates the read the children’s
it in duringalso indicates she received and read those statements court the

—final a for inhearing hardly satisfactory testimonysubstitute recorded
which,court a domestic violence ifupon charge proved, carrywould

significant adverse for the defendant toconsequences relating custody,
visitation and other individual rights.

anyBecause the record does not basis for the exercisesupport of her
preventdiscretion to the children from othertestifying subjectivethan

to Iopposition participation, therefore,their would reverse. IRespectfully,
dissent.

Brock, C.J., injoins the dissent.
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DesMeules, Ostler, Norwich,Olmstead & of Vermont H.{Frank
Olmstead on the orally),brief and for the defendant.

Nadeau, J. plaintiff, (bank),The New Canaan Bank & Trust appeals
J.)Superiorthe {Fitzgerald,Court’s ruling that the bank’s bad faith

precludedconduct it from recovering the balance on promissorydue a note
defendant,from the Steven S. Pfeffer. The bank challenges rulingthe

upon grounds.various Pfeffer cross-appeals, primarily arguing that the
trial court in rejectingerred his equitable estoppel defense. We affirm the
trial rulingcourt’s theagainst uponbank based the inestoppel issue raised
the andcross-appeal, thus do not address the appealbank’s or Pfeifer’s
other claims.

The followingfacts either were found theby trial court or are otherwise
10,undisputed. 1988,On May Pfeffer and John Madigan,W. III signed a

$75,000 note inpromissory favor of the bank. The requirednote payment
on demand and provided jointfor and liabilityseveral of Pfeffer and
Madigan as co-debtors. The loan provided tooperating capital Madigan &
Pfeffer, firm,a Connecticut law and was bysecured a blanket assignment

receivable,of accounts inventory, machinery, equipment, furniture and
fixtures.

1991,In early dissolved, and,the law partnership by agreement,
Madigan retained furniture,the office equipment, fixtures and accounts
receivable. The dissolution triggered 1991,default on the Innote. March
the bank issued a demand letter to both andMadigan Pfeffer for full
payment of the plus Pfeffer,note interest. who inwas the ofprocess
moving to Hampshire,New asked his father to negotiate repaymenta plan
with the bank. He father,believed that his a former founding director of

bank,the was in the positionbest to obtain a favorable resolution with the
bank.

1991,In late summer the elder Pfeffer met with bank president Thomas
Lynn and requested that the bank discharge his son on the note in
exchange for immediate paymentone-half of the balance Lynndue.

son,declined to release the but assured the elder Pfeffer that the bank
would do its tobest secure the remainder of the balance from Madigan
alone if Pfeffer paid down the note.

Relying upon Lynn’s father,statements to his Pfeffer delivered a check
8,1991,on October for one-half the balance due on the note. Lynn declined

Pfeifer’s requestrenewed for discharge,a but himtold that the bank
would focus all of its collection efforts upon Madigan and that he had
nothing to worry Lynnabout. had known Pfeffer and his father for some
time, as both Pfeffers had formerly served as directors and officers of the
bank. He also was aware that Pfeffer had a difficult relationship with



124

affairs in Connecticutto conclude histryingand that PfefferMadigan, was
Hampshire.to Newmovingbefore

payand for each toMadigan Pfefferagreementan betweenDespite
1991, to the15, Madigan payfailedbythe Octoberone-half on note

1992, letters tosent second demandIn March the bankremaining balance.
Kelsey,immediately phoned Gregoryand Pfeffer. PfefferMadiganboth

letter,the demand andthe bank who authoredthe vice ofpresident
told Pfeffer that whileLynn. Kelseywithagreementinformed him of his

note,on the the bankliabilityhim fromdischargedthe bank had not
Pfeffer did not hearMadigan.”Johndefinitely upnot let on“would

later.yearsuntil two and one-halffurther from the bankanything
interim, remainingits to collect therightthe failed to assertIn the bank

Instead, into an ofagreement,the bank enteredMadigan.frombalance
unaware, fromseekingfrom the note balancePfeffer was to forbearwhich

or earlyFrom late winteras he made interestMadigan long payments.as
to1994, paymentsmade interestMay Madigan sporadic1992 untilspring

that he hadon at least three different occasionsthe He told the bankbank.
themade, pay remainingto off balancemaking, arrangementsor was

deals. No such funds materialized'.the of various businesspending closure
fullPfeffer, seekingto fromthe bank continued forbearalertingWithout

him, though,collateral from evenMadigan securing anyfrom orpayment
found, Madigan... hadperiod,this time“[tjhroughoutas the trial court

some, all, the balance.” Theoutstandingto if not ofsatisfyassets sufficient
even he was stillthoughPfeffer of the loan statusbank never informed

on the note.obligornamed as an
1994, deteriorated. His interestfinancial conditionDuring Madigan’s

he failed to to the bank’ssporadic, respondbecame more andpayments
interestmakinghe ceasedpoint,written communications. At some

solelya third demand letterin 1994the bank issuedpayments, Augustand
bank,1994, to theMadigan finally respondedInMadigan. Septemberto

theWhile he toldpersonal bankruptcy.it that he had filed forinforming
andwas not included on his list of debtsthat the notepromissorybank

provedhis assurances latersubject repayment,would still tothus be
fromanticipatingthat he was profitsuntrue. also told the bankMadigan
note,him to off thepayanother venture that would enableyet business
if heto from collectionwillingnessand the indicated its forbearagainbank

onpaymentsmade no furtherowing. Madiganall interest then Whenpaid
note, its collection efforts to Pfeffer.the the bank turned

full on1994, demanding paymentIn Pfeffer received a letterOctober
henote, the since March 1992. Whenthe his first contact from bank

him. Hebalance, againstthe filed suitrefused to the note bankpay
others, as defenses.estoppel, amongasserted novation and
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merits,After a trial on the the trial court entered thejudgment against
bank, reasoning that the bank in handlingexercised bad faith the loan and
in collection againstits efforts TheMadigan. rejectedcourt Pfeffer’s

defense, however,equitable estoppel ruling that:

Pfeffer’s equitable estoppel defense is ... unavailing. Pfeffer’s
reliance on the representations of as a release of[the bank] his
liability bank],under the note was patently unreasonable. [The
through Lynn and Kelsey, three times informed Pfeffer he
would remain on theliable note. Even if the Lynnstatements of
and Kelsey were treated as false representations of [the bank]’s

him,intent to release Pfeffer anyfailed to make effort to
ascertain the truth of those statements. Pfeffer’s lack of
diligence in this respect precludes him from invoking equity to
avoid his responsibilities under the note.

partiesThe filed post-trial memoranda at the request,court’s and the
subsequentlycourt reaffirmed its initial order. appealed,The bank and

Pfeffer cross-appealed.
Pfeffer asserts that the trial court erred in hisrejecting equitable

estoppel claim thebecause court mischaracterized the basis of his defense.
He claims that he did not rely upon Lynn’s statements as a release from

note,liability under the but rather relied upon Lynn’s representations that
the bank would use its best to collect the remaining frombalanceefforts
Madigan. The bank contends that Pfeffer misunderstands the court’s
ruling. We disagree bank,with the and therefore turn to the question
whether the trial court properly characterized Pfeffer’s estoppel defense.

In pretrialhis pleading defenses,outlining his Pfeffer asserted that
he made the October 1991payment in uponreliance promisethe bank’s “to
use its best efforts to seek repayment of the remaining debt from co­
maker Madigan.” He did not claim that the bank provided him a release
from or discharge of liabilityhis Further,under the note. taken in its
entirety, Pfeffer’s testimony demonstrates that his defense was based

theupon failurebank’s to diligently pursue forMadigan the remaining
balance before turning him,its collection efforts to and not aupon formal

ofdischarge liability.
inFinally, merits,its order on the the “Pfeffer,trial court found that by

his own testimony, admits that neither Lynn nor Kelsey expressed any
intention to release him from note,underliability the or that the bank had
or would accept substitute performance, from a third party, of Pfeffer’s
duty to tender payment on the therefore,note.” We conclude as a matter
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aslaw, erroneously estoppelthe defenserejectedthat the trial courtof
liability.of Pfeffer from future Wedischargea release oruponbased

“best efforts” equitablethe merits of histherefore turn to address
defense.estoppel

lawHampshireNew or ConnecticutdisagreeThe as to whetherparties
decision, contentionthe of this the bank’saccept, purposesforapplies. We

conclude that the bank isBecause weHampshire applies.that New law
law,under New Hampshirethe note balanceprecluded recoveringfrom

that Connecticut law governs.Pfeifer’s contentionwe need not decide

serves to forbid one to“[e]quitable estoppelIn Hampshire,New
act, injuryor commitments to therepresentations,his ownspeak against

thereon.”reasonablydirected and who reliedtheyof one to whom were
(2000)660,144 666Management, N.H.Town Seabrook v. Vachonof

omitted). must theclaiming equitable estoppel proveA(quotation party
following:

material madefirst, a or concealment of factsrepresentation
facts; second, the to whom theknowledge partywith of those

have been of the truthignorantwas made mustrepresentation
matter; third, intentionally,must haverepresentationof the the

party relyinduced the other tothrough culpable negligence,or
fourth,it; the other must have been induced toupon partyand

injury.to his or herrely upon representationthe

(2000) omitted).113, 116 (quotation145Appeal of Kulacz, N.H.

in theexpresslyis not delineated formaldiligenceWhile due
into theconcept incorporatedthe isequitable estoppel,elements of

that, asserting estoppela must establish reasonablerequirement party
or concealment. In Newparty’s representationreliance theupon opposing

Hampshire,

the claim on theby party bringing estoppelreliance the[t]he
have reasonable.or concealment must beenrepresentation

the atparty asserting estoppel,Reliance is unreasonable when
theher reliance or at the time ofthe time of his or

concealment, or should have knownrepresentation or knew
eitheror concealment wasrepresentationthat the conduct or

materially misleading.incorrect orimproper,
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232, (1995) omitted);Durham, 240Healey (quotationv. Town 140 N.H.of
(1912)Pease, 319,Bank v. N.H. 324-25 mustConway (partysee also 76

knowledgehave used to of truth relieddiligence acquiredue of statements
(1870)(same).331,Cogan, 49 N.H. 340upon); Manning v.

uphold estoppelwe the trial court’s denial of an claimGenerally,
“unless it the or a matter ofunsupported byis evidence erroneous as law.”

however,case,240. In trialHealey, 140 N.H. at this where the court based
defense,upon estoppelits denial an erroneous characterization of Pfeffer’s

we treat as if the made no on thefindings estoppelthe matter trial court
issue and resolve matter in Pfeffer onlythe favor of if a reasonable finder

Seabrook,of fact could not find ofdifferently as a matter law. See Town of
mind,144 N.H. at 666. With this in theapplystandard we elements of

equitable findingsto the factual trialestoppel bydetermined the court.

The findingstrial court’s factual conclusively establish the first
element, that theestoppel representationbank made a or concealment of

material facts with of facts. foundknowledge those The court that the
elder approached Lynn, president, seekingPfeffer the a dischargebank of
his son’s liability for the entire due under inbalance the note forexchange
his son’s paymentimmediate of due. Lynnone-half declined to discharge

but, court,Pfeffer byas found the trial “agree[d] that would[the bank] do
its alone,best to seek the remainder balance from ifMadigan Steven
Pfeffer tendered payment as the elder Pfeffer had suggested.” The trial
court found that when Pfeffer hand-delivered his check one-­representing

balance,half of the Lynnnote declined toagain discharge Pfeffer but
stated that the bank “would focus all its collection on Madigan,efforts and
that Pfeffer nothinghad to worry about.”

While disputesthe bank the trial court’s that thefinding bank
repeatedly representationsmade diligently exclusivelyto and pursue
Madigan for the balance in exchangedue for Pfeffer’s October 1991
payment, the amplyevidence thissupports finding. Considering the bank’s
right under tothe note seek frompayment Madigan Pfeffer,either orfull
of which knowledgeits is beyond dispute, Lynn’s statements constitute
representations thethat bank would curtail this byright diligently

forpursuing Madigan the balanceremaining seeking any furtherbefore
payment from Pfeffer.

The trial also “Lynncourt found that was being dishonest when he
represented that the bank would exclusively Madiganlook to ... for the
remainder Itbalance.” relied circumstantialupon evidence that the bank
failed pursue Madiganto immediately following Lynn’s representations
and for a period of more than alsoyearsthree thereafter. It relied upon
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1992, to “call onLynn employeein instructed a bankAprilevidence that
torepresentationsseven months after hisguarantee” justSteven Pfeifer’s

filed forMadigan yetat a time when had notPfeffer and his father and
therefore, establishfindings,The trial court’s factualbankruptcy.

factmade of material withconclusively representationsthat the bank
of those facts.knowledge

element, conclude that the trialestoppelthe second weTurning to
that Pfeffer wasconclusivelyalso establishfindingscourt’s factual
Pfeffer, the bankinformingtruth of the matter. Withoutignorant of the

Madiganfromcollecting remainingfrom the balancedecided to forbear
interest-onlyThispayments.he made current interestprovided

diligently pursuetoshortly agreedafter the bankagreement began
made his October 1991the balance once PfefferMadigan remainingfor

in 1994.Madigan bankruptcyit until declaredpayment, and continued
Pfeffer inMadigandemand to both andthe bank issued a secondWhile

relax its collection1992, Pfeffer that it would notagainMarch it assured
1994, a third demandIn the bank issuedMadigan. Augustefforts against

bank, however, anyenforce of its demandsThe failed tosolely Madigan.to
Furthermore, found byPfeffer of its aslapse.or informagainst Madigan

the trial court:

13, demand letters sentof the March 1992exceptionWith the
Pfeffer, made noMadigan bank]to andby Kelsey [theboth
collateral, or to establish areadilyeffort to secure available

justthe until beforeprincipalfor downpayingschedule
Madigan bankruptcy.filed for

the to haveimproperit not have been for bankacknowledge mayWe that
remainingthe balanceleeway repaysome toinitially granted Madigan

unreasonable,It waspayment. patentlyafter Pfeifer’s October 1991
however, beyond sendingmade no collection effortfor the bank to have

thein and 1994 that were nullified whenapparentlydemand letters 1992
Further, neverthe bankinterest-only payments.bank resumed accepting

accept interest-onlyor its decision toinformed Pfeffer of the loan’s status
findingsthat the trial court’s factualwe concludepayments. Accordingly,

that the bank didthat Pfeffer was unawaresinglelead to the conclusion
contrary to whatMadigan,collection fromdiligently pursuenot intend to

him in October 1991and March 1992.was torepresented
it to forebearfinding agreedthe trial court’s thatdisputesThe bank

heremaining Madigan providedthe balance fromcollectingfrom
lendingthe bank’s seniorpayments. Althoughcurrent interestmaintained
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occurred, otheragreement testimonytestified that no suchofficer
witness, to several documentsthe in addition bankprovided by same

evidence, supports finding.submitted into the trial court’s

element, representationWe turn to the third that the bank’s must
Pfeffer Asinducing rely uponhave been made with the intention of to it.

court, Lynnfound the trial when Pfeffer’s father toby approached
a that the bank would exert itsnegotiate repayment plan, Lynn agreed

best efforts to secure the remainder from alone PfefferMadigan provided
made an immediate of óne-half of the balance. The trial courtpayment

cheek,further found that Pfeffer delivered a for one-half the balance
“relying Lynn’s to father.” At the ofupon representations his time
delivery, that the bank would focus of itsLynn represented all collection

remainder,efforts on Madigan knowingfor the that Pfeffer had a difficult
relationship Madiganwith and that Pfeffer was to conclude histrying
affairs in moving Hampshire. Lynn’sConnecticut before to New With
assurances, Therefore,Pfeffer made hispayment and relocated residence.

findingsthe trial court’s factual theconclusivelyestablish that bank’s
representations were made with the intent to from Pfeffer anacquire

ofpaymentimmediate one-half of the note.

element,With therespect to fourth we conclude that the trial court’s
factual findings conclusivelyestablish that Pfeffer was induced to rely
upon Lynn’s representations injury.to his The trial court foundexpressly
that Pfeffer made in inpayment upon Lynn’sOctober 1991 reliance
representations to pursue Madigan remainingfor the balance. This finding
is thesupported by evidence.

The trial findingscourt’s also demonstrate that injured byPfeffer was
the representationsbank’s and subsequent byconduct. As found the trial
court, the bank’s several assurances to Pfeffer that it would diligently
pursue collection from Madigan alone “caused Mr. Pfeffer to relax his
vigilance regardwith to pursuing contribution from Mr. andMadigan,” the
bank’s “inordinate indelay seeking payment Madiganfull from resulted in
the abilityforeclosure of Pfeffer’s to obtain contribution Madigan.”from

conclude, therefore,We that the trial findingscourt’s establish
conclusively that Pfeffer was induced to rely upon Lynn’s representations
to his injury.

The bank disputes findingthe trial court’s that it failed to make
sufficient effort to collect the balance of the note from Madigan, asserting
that Madigan had insufficient fromassets which the bank could thesatisfy
remaining debt. While Madigan depletedtestified to his financial instatus

exhibit,his deposition, a trial the acknowledges “despitebank that request,
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Madigan produced no financial records whatsoever at deposition.”his
throughSufficient evidence on the record offered the elder Pfeffer and his

son thesupports finding Madigantrial court’s that had assets toadequate
satisfy the full balance due after Pfeifer’s October 1991payment.

The arguesbank also that the trial court erred in that itsconcluding
inaction prejudiced rightPfeifer’s to obtain contribution from ItMadigan.

contribution,”contends that “Pfeffer was never of his right to‘foreclosed’
summarily asserting that Pfeffer had a of“continuing right contribution”
against Madigan under “Uniform Commercial Code Article 3-116.” See

(1994).RSA 382-A:3-116 The uponbank’s reliance RSA 382-A:3-116 is
however,questionable, that thisgiven provision did not take effect until

1, 1994,January yearsmore than five after the parties executed the
note atpromissory argumentissue. The bank’s also fails to intotake

account the impact Madigan’s bankruptcy uponof Pfeifer’s ofright
(1999).Laurent, 517, 521contribution. See State v. 144 N.H.

Finally, we consider whether Pfeffer acted diligently to ascertain
of,the truth reasonablyand thus relied theupon, bank’s assurances to

diligently thepursue Madigan remainingfor balance due after Pfeffer’s
October 1991 payment. byWe are not bound the trial court’s conclusion
that Pfeffer lacked indiligence attempting to ascertain the truth of the
bank’s itrepresentations uponbecause was based the court’s
mischaracterization of the defense.estoppel

case, Pfeffer,Under the circumstances of this we nohave doubt that as
law,a matter of exercised due and thusdiligence, reasonably uponrelied

the bank’s assurances. No facts found the trialby suggestcourt that
Pfeffer had any sincerityreason to doubt the of toLynn’s assurances use
the bank’s best efforts to collect the note balance from Madigan. When

letter,Pfeffer received the March 1992 demand he immediately phoned
bank,the and by Kelseywas told that while he remained liable under the

note, the bank would pursuecontinue to for theMadigan remaining
balance. There is no Kelseyevidence that informed Pfeffer that the bank
had accepted interest-only payments from and hadMadigan abstained
from collecting the balance from him.

followed,In the years that the bank nogave indication to Pfeffer that
fact,the note delinquent.remained In the bank did not contact Pfeffer

1994,again until October after Madigan told the bank that he had filed for
Because the neverbankruptcy. pursued anybank other collection efforts

against demand,Pfeffer pursuant to the March 1992 it was reasonable for
him to have assumed that the had resolved the delinquencybank loan with
Madigan.
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If the a time of its interest-bank had alerted Pfeffer within reasonable
or of failed to theonly agreement Madigan Madigan’s promises repaywith

full,in to checkmight obligation periodicallyloan Pfeffer have had some
the status of the loan or action toupon precautionarytake some other

of contribution. the as found theright bysecure his Under circumstances
court, however,trial we that with appropriateconclude Pfeffer acted

by immediately to the bank’s March 1992 demanddiligence responding
Therefore, findings conclusivelyletter. the trial court’s factual establish

upon representationsthat Pfeifer’s reliance the bank’s was reasonable.

Affirmed.

BROCK,C.J., Broderick, J.,and sat for oral but did not takeargument
vote; DUGGAN,JJ.,in thepart final DALIANISand concurred.

Rockingham
No. 99-677

NottinghamofTown

v.

Diane Newman &a.

1, 2001November


