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for future We concludeinterrogation.obtain assistance of counsel some
his to assistance of counsel.rightthat the defendant did not invoke

Affirmed.

Broderick, Dalianis, JJ.,Nadeau and concurred.
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brief,M. Eaton on andGregory orally),the Mr. Eaton for the defendant.

DUGGAN, action,J. The inplaintiffs products liabilitythis S.David
Vautour,Vautour and appealSusan an of the Superiororder Court

J.)(Fitzgerald, defendant,a motion for verdictgranting directed to the
Industries,MastersBody Sports Inc. We and remand.reverse

Vautour injuredMr. was while using leg pressa machine manufactured
by the defendant. The isleg press designed strengthento a weightlifter’s
leg bymuscles him or her toallowing sled,raise lower a metaland which

be loadedmay alongwith weights, carriage manuallyfixed tracks. A
engaged safety system weightlifters adjustallows safety stopsto and to

theoperate machine insitting fixed,while a inclined position. In this
aposition, weightlifter performmay leg presseseither ordeep calf raise

legsexercises. With alongextended the track and the thecarriage balls of
sled,weightlifter’s feet on the a weightlifter calfperforms raise exercises

by rotating the upankles and down so and weights upthat the sled move
and down.

leg pressThe has sets of safetytwo thestops, upper and the lower
The upper astops. stops provide place weightlifterfor the to therest
afterweight or herextending legs uphis and thepushing sled. The lower

prevent thestops weightssled from in weightlifter’sand the iflanding lap
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of thestopsthe upperthe machine. Whenhe or loses control ofshe
labelwarningThestops engaged.the lower aredisengagedmachine are

positionbe in locked whenstates, Handles muston the machine “Caution.
theengagetoexercises,” instructing weightlifterstherebydoing calf

raises.when calfupper stops performing
calfhis feet down to domovingwhileinjury occurredMr. Vautour’s

label, Vautourwarning Mr.he was of the machine’sAlthoughraises. aware
accident. As aat the time of hisengagedthe upper stopsdid not have

chest, injuring hisfell toward hisresult, rapidlyand his kneesthe sled
ofunder the theoriesthe defendantbrought againstfeet. suitMr. Vautour

Vautour contendswarranty.and of Mr.negligence, breachliability,strict
unreasonable riskusers to ansafety stops “exposedthat the location of the

injuries.caused hisdesignof harm and that this defect”
thattestifiedtrial, Bates, expert,biomechanicsBarry plaintiffs’At the
to aadaptit does not wellmachine, is hazardous becausedesigned,the as

calf raise exercisesmay performbody weightliftersof sizes andrangewide
the legthat in his opinionHe testifiedstops engaged.the upperwithout

of the locationweightliftersto “becausedangerousdefective andpress was
cancarriage dropthe weightthe thatstops possibilityof the andlower

ofrangetheir normalbeyond performancethemputtingonto the person,
withdesignedshould beleg pressthat theproposedmotion.” Bates

adesignedthat he had notHe testifiedstops.rather than fixedadjustable,
inanyof manufacturerand did not knowadjustable stopsmachine with

testified,stops. Heusing adjustablea machineindustrythe who made
was used would be“anything thathowever, adjustable stopsthat by using
cross-examination,injuries. Underpreventthan the fixed tostopsbetter”

the risk ofwould not reduceadjustable stopsthat theBates admitted
the beforemanually stopsfailed to seta user if he or sheinjury to

the machine.operating
chief, for ain the defendant movedthe caseplaintiffs’After the close of

thealternative, dismissal, on the thatverdict, or, groundforin thedirected
primato make out aevidence sufficienthad failed to introduceplaintiffs

warranty,for breach ofwithdrew their claimplaintiffscase. After thefacie
onmotion for directed verdictthe defendant’sgrantedthe courtsuperior

claims, that:concludingandliability negligencethe strict

the sledalongcould besafety stops placedatpointThe which
muscle-strengtheningtheinterfering withcarriage without

mustmachine, stops placedthe at which bepointfunction of the
injury,fromreasonably physicalare safeto ensure that users

reasonably bemightto which usersdegreeand the of risk
areexercisesleg.strengtheningin suchengagingwhenexposed
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nature,questions appear, byeach factual which their to require
inspecialized knowledge the areas of design engineering,

bio-mechanics,physiognomy, and standards in thesafety field
training.of athletic

the average juror expectedBecause could not be to know about these
and because thetopics plaintiffs’ expert anyfailed to offer testimony

regarding the of whereacceptable injury, safety stopsrisk the should be
located, or how his alternativeproposed design preventwould the oftype
injuries Vautour,suffered by superiorMr. the court concluded that the
plaintiffs failed to introduce supportevidence sufficient to their strict

andliability negligence claims.
On appeal, plaintiffsthe assert that they proved all of the essential

elements of their strict liability superiorclaim and the court byerred
requiring them to anprove designalternative as an additional inelement
the case.

“A trial may grantcourt a directed verdict when theonly evidence and
all therefrom,reasonable inferences construed favorablymost to the party

motion,theopposing would not juryenable a find forto that party.”
Sears, (1998)Laramie v. Co., 653,Roebuck & 142 N.H. 656 (quotation

omitted). “In itsconducting analysis evidence,of the the trial court should
not assess the weight to be given rather,to testimony; questions of weight
are properly (1994).left to the jury.” Remillard, 608,Blais v. 138 N.H. 611
The plaintiff may not avoid verdict, however,a directed by presenting
evidence that merelyis inconjectural Rather,nature. Id. the plaintiff must
present sufficient evidence to thesatisfy burden of suchproof that a

juryreasonable incould find her favor. Id. “If the evidence adduced at trial
is conflicting, or if several reasonable drawn,inferences bemay the motion
should be denied.” 500, (1999)Thomas v. 144Finger, N.H. 502 (quotation
omitted); LeBlanc v. Co., (1997)American 579,Honda Motor 141 N.H. 585
(applying same standard to motion judgmentfor notwithstanding verdict

claim).in strict liability, designdefective Our of review on thisstandard
issue is whether the trial court abused its Thomas,discretion. See 144
N.H. at 502.

A product is defectively designed when it “is manufactured in
conformity with the intended design but the design itself poses
unreasonable dangers Sears,to Co.,consumers.” Thibault v. Roebuck &

802, (1978).118 N.H. 807 To prevail on a defective design products liability
claim, plaintiffa prove (1)must the following four elements: the ofdesign
the product created a defective condition unreasonably dangerous to the

(2)user; the condition existed when the product bywas sold a seller in the
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(3)of such the use of the wasselling products; product reasonablybusiness
foreseeable, (4)manufacturer;the and the condition caused to theby injury

AB, 73,v. Saab-Scania 138 77property.user or the user’s Chellman N.H.
(1993).

a is weproduct unreasonably dangerous,To determine whether
52, (1976), productin Bellotte v. 116 N.H. 54 that aexplained Zayre Corp.,

thatbeyond“must be to an extent which would bedangerous
it,who theby ordinary purchasesthe consumer withcontemplated

communitycommon to the as to its characteristics.”ordinary knowledge
386, (1997), further explainedId. In Price v. BIC 142 N.H. 389 weCorp.,

unreasonably dangerous beyondthat whether a is to an extentproduct
contemplated by ordinarythat which would be the consumer is determined

by risk-utility balancingthe a test.jury using

“ifrisk-utility product designedUnder a a is defective asapproach,
outweighs utility product.”the of the the of the W.magnitude danger

opal., 99,§Keeton et Prosser and Keeton on the Law Torts at 699
(5th 1984). risk-utilityarticulated the test as arequiringed. We have

involving many conflicting“multifaceted evaluation ofbalancing process
Thibault, at 809. In order to determine whether thefactors.” 118 N.H.

design, jurythe benefits of the a must evaluateoutweigh productrisks
and themany including desirabilityfactors the usefulness ofpossible

whole, dangerthe a whether the risk of could haveproduct publicto as
significantly affecting product’sbeen reduced without either the

cost, efficacyand the and of amanufacturing presenceeffectiveness or
of harm from hidden orwarning dangersto avoid an unreasonable risk

“Reasonableness,Pnce, 142 at 389.from foreseeable uses. See N.H.
fact theforseeability, utility, questions jury.”and similar factors are of for

Thibault, 118N.H. at 809.
test,risk-utilityThe defendant that the as articulated incontends

Thibault, a to offer evidence of a reasonableimplicitly requires plaintiff
Because the is instructed to consider whether thedesign. juryalternative

thedanger significantly affectingrisk of could have been reduced without
of the defendantproduct manufacturing,effectiveness of the and the cost

alternative is Thedesign required.contends that evidence of a reasonable
2(b)(THIRD) §defendant us to the RESTATEMENT OF Tortsurges adopt

(1998), in a defect case to that therequires plaintiff design provewhich a
byhave been reduced or avoidedposed by productrisks of harm the could

2(b)(THIRD) §a OF TORTSdesign.reasonable alternative RESTATEMENT
provides that:
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when risksdesignis defective in the foreseeableproduct]...[A
reduced orbyof harm the could have beenposed product

adoption design byavoided of a reasonable alternativeby the
distributor, inother or a thepredecessorthe seller or
distribution,chain of and the of thecommercial omission

not safe.design reasonablyalternative renders the product

to of aBy requiring present design,a evidence safer alternativeplaintiff
2(b) availabilitysection of thus elevates of athe Restatement the

reasonable “a indesign merelyalternative from factor to be considered the
to a of a forrisk-utility analysis requisite element cause of action defective

(Tex. 1999).251,256design.” v. Tokai 2Corp.,Hernandez S.W.Bd
There thecontroversyhas been considerable ofsurrounding adoption

2(b).(Third) See, Note,of e.g.,§Restatement Torts Just What You’d
Expect: Redesign Liability,Henderson’s Products 111 HARV.Professor of

(1998); Lavelle,L. Rev. 2366 ACrashing Into ReasonableProof of
(Third)Alternative The TheDesign: Fallacy Restatement Torts:of of

DuQ. (2000); Schwartz,Products 38Liability, L. Rev. 1059 The
Restatement, Third, Liability:Tort: AProducts Model Fairness andof

Pol’yBalance, (2000);Vandall,10 J.L. & Pub. 41Kan. The Restatement
(Third) 2(B):LiabilityTorts: Products Section The Reasonableof

(1994).Alternative Design Requirement, 61 TENN. L. Rev. 1407 Most of
the from thatcontroversy stems the concern a reasonable alternative
design requirement imposewould burden plaintiffsan undue on because it
places a “potentially stumbling wayinsurmountable block in ofthe those
injured by designed Justbadly products.” Expect:What You’d Professor

RedesignHenderson’s 2373Liability, supra, (quotationProducts atof
omitted). Commentators have noted that for suits against manufacturers

producewho thehighly complex products, designreasonable alternative
requirement thewill deter fromcomplainant filing suit because of the
enormous involved in obtaining expert Thus,costs Seetestimony. id.
because of the plaintiffsincreased costs to of actionsbringing based on
defective product design, commentators fear that an designalternative

therequirement presents litigationthatpossibility expensessubstantial
may recourse,eliminate ineffectively cases in which theespecially plaintiff

id.; Vandall,has suffered little damage. See see also at 1425-26.supra
level,On a practical the RESTATEMENT’S ofrequirement proof of an

alternative design may be difficult for courts tojuries apply.and To
determine the defect,whether manufacturer is liable for a design the jury
must whethercurrently decide the has fourplaintiff proven the essential
elements of a defectdesign case. See LeBlanc v. American Honda Motor
Co., (1997).579,141 N.H. 585 ofAs this thepart analysis, jury must
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the a defective conditiondesign productthe of createddetermine whether
underIn order to this elementproveto the user.unreasonably dangerous,

of theRESTATEMENT, requirement provingmust meet theplaintiffthe a
designand alternativepracticala feasible“availability technologicallyof
harm.”plaintiffsor thepreventedthat reducedwould have

(1998).(Third) § 2 at 24 TheTorts commentRestatement of /
toRestatement, however, exceptions. Accordingfar-reachingcontains

doesRESTATEMENT, design requirementalternativethe the reasonable
Id.“manifestlyisdesignnot when theapply product unreasonable.”

toadditionally required produceare note at 21-22. Plaintiffscomment
feasibilityin the of ain cases whichexpert testimony reasonable

id,to Seelaypersons.is obvious and understandabledesignalternative
Co.,23; also, American Honda MotorPietrone v.e.g.,seecomment/at

(Ct. 1987).Inc., 137, requirementaApp. Consequently,139Rptr.235 Cal.
these broaddesign coupled withof a reasonable alternativeproving

issues, juriesfor andcomplex judgesintroduce even moreexceptions will
l­ .to unrave­

anproofis that while ofimportantA more consideration
case, neither ain a defect it should bedesign designalternative is relevant

inproved everyelement that must befactor nor an essentialcontrolling
Thibault, jurytest a torisk-utility requiresin thecase. As articulated

a isdeciding productfactors when whetherconsider a number of
Thibault, list is not118 N.H. at 807. Thisunreasonably dangerous. See

on theexclusive, merely “Dependingillustrative.meant to be but'
ease, decide which factors”flexibility necessaryis tocircumstances of each

1992)(Colo.175, 184842 P.2dCorp.,Armentrout v. FMCmay be relevant.
a singlefactors cannot be confined toin dictum that relevant(explaining

circumstances). Thus, theofalways applied regardlesslist must bewhich
too muchdesign placesreasonable alternativerigid prerequisite of a

that could affect thepotentiallyone of factorsemphasis many possibleon
556,501 S.E.2d 559Wimberley,See v.risk-utility analysis. Bodymasters

(Ga. 1998) therisk-utility requiresthat a test(explainingCt. App.
factors, forprerequisiteand no one factor alone is abalancing of several

claim). asrisk-utilitysatisfied that the testa We are thereforebringing
andthe interests of both consumersprotectscurrently applied
2(b)cases, to sectionadoptin defect and we declinedesignmanufacturers

of the Restatement.
adoptthat even if we do not the reasonablearguesThe defendant

court’s decision should still besuperiorthedesign requirement,alternative
Thetheory.to on thatplaintiffs proceedaffirmed because the chose
thetheoryto on the thatargues by electing proceed solelydefendant that



157

leg press unreasonably dangerous improper designwas because of the of
handles, plaintiffs obligation presentthe sled and the had an to sufficient

safer,evidence feasibility design. disagree.on the of a alternative We The
toplaintiffs’ present regarding risk-utilityburden was evidence the

factors; safer,didthey duty provingnot have the of a design.alternative

Here, plaintiffs presented legthe sufficient evidence that the
press unreasonablymachine was to thedangerous pursuant risk-utility
balancing plaintiffs’ experttest. The testified that the defendant’s design

user,was the“dangerous injury perspective,” proposedto from an and his
design was safer than the design. Althoughdefendant’s current he did not
specify the have been toexactly safety stops placed preventwhere should
Mr. injuries,Yautour’s he did that his wastestify design mechanically

and, circumstances,feasible under similar with designmachines such a
be, overall, dangerous. up jurywould less It was to the to assess the

weight Blais,to thisgiven testimony. ‘Weighingbe See 138 N.H. at 611. of
substantive very jury’sevidence is the essence of the function.
Consequently judgetrial has been little discretion tothe withdrawgranted
questions of substantive from jury’s Ackley,fact a consideration.” Lane v.

(1980) omitted).127,120 N.H. 128 (quotation certainlyWhile a reasonable
jury could have found this evidence insufficient to establish that the leg
press design was weunreasonably dangerous, saycannot that no

juryreasonable could have found say, viewingotherwise. Nor we whencan
inthe evidence the most tolight plaintiffs,favorable the that the sole

reasonable inference from this is so intestimony overwhelmingly favor of
LeBlanc,the defendant that no contrary verdict could stand See 141 N.H.

Thus,at 587. we hold that the trial court erroneously granted the
defendant’s motion for directed upon plaintiffs’verdict the strict liability,
design law,defect claim. Under Hampshire plaintiffs’New the evidence
was sufficient to primaestablish a case.facie

Finally we note that because plaintiffsthe did not appeal the trial
claim,court’s decision to dismiss their negligence they have waived that

(1998).648,653issue. See State v. Mounijoy, 142N.H.

and,Reversed remanded.

BROCK, C.J., Broderick, J.,and argumentsat for oral but did not take
vote; Dalianis,in the finalpart JJ.,NADEAUand concurred.


