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19,Court First,on January 1995. as the majority acknowledges, Trooper
Winter credibly testified regarding her conversation with Trooper
Korontjis and' the conversation that she overheard between Trooper
Korontjis and Trooper Armaganian. This evidence strongly suggested that
Trooper Korontjis goingwas to handle Trooper Armaganian’s case in
Hampton District Court while Trooper Armaganian stayed Second,home.
the court security officer testified that “he cannormally verify that those
persons whose name appear on the witness lists were actually present in

date(s)court on the specified ... he[and] was certain he had not seen
Trooper Armaganian in the Third,courthouse that day.” the court security
officer testified that the clerk of court told him that he “had also not seen
Trooper inArmaganian or around the court that day.” Finally, the PAB’s

that,decision is supported by the fact somewhat conveniently, the only
person who could corroborate Trooper Armaganian’s claim that he
traveled to the courthouse parking lot was Trooper Korontjis.

Our sole task on appeal is to review the record and determine whether
competent evidence supports the PAB’s decision. Because there is
competent evidence in the record supportto the PAB’s factual findings, we
are statutorily required to defer to the Martino,PAB’s decision. Appeal of

612, (1994).138 N.H. 614 As the troopers have failed to satisfy their
burden of aproving by clear preponderance of the evidence that the PAB’s
decision unreasonable,was either orunjust I respectfully dissent.

Nadeau, j., injoins the dissent.
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Fuller,D. assistantattorney general {StephenPhilip McLaughlin,T.
the for the State.attorney general, orally),on brief and

defender, Littleton,Olson, byof andCarl D. briefappellateassistant
fororally, the defendant.

BROCK, defendant, Marti, brings interlocutoryThe thisC.J. Antonio
J.)Nadeau, hisSuperior denyingfrom an order of the Courtappeal {T.
prosecutionto See R. 8. contends that his formotion dismiss. SüP. Ct. He

1991)(1986assault, & Supp.felonious RSA 632-A:2aggravated sexual see
(amended 1992,1994,1995,1997,1998,1999) by jeopardy.is barred double

affirm remand.We and
The on counts feloniousaggravateddefendant was indicted three of

separate chargedsexual assault in 1994. The three indictments him with:
(2)(1) age;anal with thirteen of analperson yearsintercourse a under

andintercourse with the same she was between thirteenperson when
sixteen; (3) personand anal intercourse with the same when she was over

counts,threeyears age. Followingsixteen of his conviction on all the
itdefendant We held that the trial court erred when allowed theappealed.

to of unchargedState introduce evidence of hundreds sexual assaults
victim, convictions,the a newagainst the same reversed and remanded for

(1996)(Marti I).Marti, 692,State 140trial. v. N.H. 695-96
1996,in State prossedBefore the defendant’s retrial the nolSeptember

indictments, singlefirst and each aallegingthe indictment substituted 104
years,of anal a of two when theper periodact intercourse week over

movedwas under thirteen of The defendant to dismissyears age.victim
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the 104 indictments in thatarguing, part, chargesthe substitute were
by prosecutorialmotivated vindictiveness. The trial court denied the

indictments,motion and the was on thedefendant tried 104 as well as the
two original charges, and was on allremaining convicted 106 counts. The

appealed. After thatfinding the circumstances of thedefendant
substituted indictments demonstrated the “realistic likelihood of
vindictiveness,” and “the prosecutorthat failed to rebut the presumption

vindictiveness,”of we reversed the rulingtrial court’s on the defendant’s
motion, the chargesand remanded two forremaining retrial. State v.

(1999)(MartiMarti, II).608, 615N.H.143
remand, trial,On the broughtbefore the third State indictment number

99-S-772-F, which essentially reinstated the 1994 chargingindictment the
defendant with one of aggravatedcount felonious sexual assault for
engaging in anal intercourse with persona under thirteen ofyears age.
The defendant moved to dismiss new arguedthe indictment. He that to
allow the State himretryto on the original charge violated his

protectionsconstitutional against double Thejeopardy. superior court
dismiss,denied the motion granteddefendant’s to but the defendant’s

leaverequest interlocutoryfor to file an appeal.
The defendant that theargues Double theJeopardy Clauses of United

CONST,Hampshire Constitutions,States and the V;New U.S.see amend.
CONST, I, 16,N.H. pt. aprohibitart. retrial because morehis recent

uponconviction was reversed findingbased a of prosecutorial
in substitutingvindictiveness 104 a singleindictments for indictment. We

consider the argument Constitution,defendant’s first under the State
226, 231 (1983),State 124Ball,v. N.H. relying federalupon onlydecisions

guidance, 23, (1993).for Fitzgerald,see State v. 137 Because,N.H. 26 on
us,the issue before federal law noprovides greaterthe defendant

protection Constitution,than does the State willwe not undertake a
separate federal See id.analysis.

The Double Clause of theJeopardy HampshireNew Constitution
protects “againstan accused multiple prosecutions and multiple

forpunishments Fitzgerald,the same offense.” 137 N.H. at 25. There is
generally jeopardyno double bar under the State Constitution to the
retrial of a defendant whose conviction has been reversed appeal,on State

486, (1987),v. Beaupre, 129 N.H. 487 unless the reason for reversal is
ofinsufficiency Shannon, 653,the See v.evidence. State 125 N.H. 667

(1984). retrial, however,Double will barjeopardy prosecutorwhere a
engages in themisconduct with intention of theprovoking defendant into
moving a thefor mistrial and defendant so.does This standard was
adopted by the Supreme OregonUnited States Court in v. Kennedy, 456
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(1982). inspecificthat a intent standard667, The Court reasoned679U.S.
apreferablewas to moremisconductinvolving prosecutorialsituations

test it would beor “harassment” becausefaith conduct”general “bad
out inadoptedat the test setId. 674-75.Weapply.trial courts toeasier for

Duhamel,in v. 128constitutional law Statea matter of StateKennedy as
(1986).199,N.H. 202-03

squarelyyetCourt hasSupremewe nor the United StatesNeither
affordJeopardyDouble Clausescircumstances theaddressed under what

fora conviction is reversedwhen defendant’sprotection against retrial
to theurges adoptThe us standardmisconduct. defendantprosecutorial

United, (2d 1992),Wallach, 912979 F.2d Cir. cert.in States v.set forth
(1993), in Statesdenied, reaffirmed United v.508 U.S. 939 and

(2d 1993), and hold the defendant1467 Cir. thatPavloyianis, 996 F.2d
announced inWhile that the ruleagreeshould not have been retried. we

thatagreeof with the State itslogical Kennedy,a extension weWallach is
not retrial in this case.does barapplication

jeopardyin whether double retrial afterAt issue Wallach was barred
grounda on that thethe Second Circuit reversed conviction the

prosecution governmentshould have known that the witness’s trial
Wallach,was 979 F.2d at 913. The Second Circuittestimony false. See

the that did because therejected argument Kennedy applyState’s not
defendant had not moved for or obtained a mistrial. See id. at 915. The

rejected argumentcourt the defendant’s that the ClauseJeopardyDouble
inprosecutiona when the seriousprosecutor engagesbars second

of anpreventing acquittal,misconduct with the intention and held:

KennedyIf the isany beyondextension of mistrial context
warranted, it be a bar to retrial where theonlywould

undertaken,of the is not toprosecutor simplymisconduct
acquittalan but to an that theprevent acquittal, prevent

inlikelyat the time was to occur theprosecutor believed
of hisabsence misconduct.

it,toApplying KennedyId. at 916. this extension of the facts before the
Doublecourt concluded that the Clause did not bar retrialJeopardy

(1) it was from the that the did notprosecutorbecause: clear evidence
(2)believe that the defendant would be and the didacquitted; prosecutor

inengagenot deliberate misconduct because there was no determination
prosecutor knowledge government’s keythat the had actual that the

lying.witness was See id. at 916-17.
KennedyThe Second Circuit reaffirmed the extension of in

996 1473-74. the denialPavloyianis, AffirmingF.2d at district court’s of
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the defendant’s motion to a subsequent prosecutiondismiss on double
jeopardy grounds, the stated:court

The Double protectsClause aJeopardy criminal defendant
multiplefrom prosecutionssuccessive for the same offense that

arise from prosecutorial inoverreaching engaged with the
deliberate intent of him ofdepriving completedhis trialhaving
by particulara tribunal or prejudicing the of anpossibility
acquittal that the prosecutor likely.believed

Id. at 1473.

persuaded byWe are the rationale theunderlying Second Circuit’s
limited extension of Kennedy. agreeWe that because double jeopardy bars
retrial a prosecutor to bring mistrial,where intended about a it is logical
that double ajeopardy prosecutorbars retrial where engagedthe in
misconduct with the tospecific intent avoid an acquittal which the
prosecutor inlikelybelieved was to occur the ofabsence the misconduct.

Indeed, if Kennedy is not extended to this limited degree, a
prosecutor acquittalanapprehending encounters the jeopardy

hebar to retrial when inengages misconduct of sufficient
visibility motion,to aprecipitate mistrial but not when he fends
off bythe anticipated acquittal misconduct of which the
defendant is unaware until after the verdict. There is no
justification for that distinction.

Wallach, F.2d at The979 916. Wallach isstandard also consistent with a
is,principle underlying Kennedy,fundamental that that jeopardydouble

will bar retrial when a prosecutor engages in conduct with the intent “to
subvert protections bythe afforded the Double Jeopardy Clause.”
Kennedy, 456 U.S. at 676.

not,ofApplication however,the Wallach standard does provide the
defendant relief in casethis because there nois evidence that the
prosecutor acted with the intention of him of hisdepriving jeopardydouble
rights. II,we 611-15,While determined in 143 atMarti N.H. that the State

inpresumptively engaged when,vindictive followingmisconduct our
I,in replaceddecision Marti it one indictment with 104 separate

indictments, we did find prosecutornot that the acted with the intent to
provoke a mistrial or to otherwise subvert the protections byafforded the

Rather,JeopardyDouble Clause. the presumed prosecutorial
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forto the defendantattempt punishat issue was thevindictiveness
onincreasing charges broughttheright appeal byhis toexercising

Indeed, thelogic suggest prosecutorit defies to thatremand. Id. at 611.
in in order to theprovokein well advance of trialengaged misconduct

thoughtheacquittala mistrial or to avoid anrequestingdefendant into
States v.occur without the misconduct. See Unitedlikelywas to

(8th 1999).721,198F.3d 724-25 Cir.Washington,
to hisjurisdictions supportThe defendant to cases from otherpoints

thegreater jeopardy protectionshould find double underposition that we
FederalConstitution than is under theHampshire providedNew

thatprosecutorialConstitution. The cases cited involve misconduct
(N.M. 1996);Breit, 792,occurred trial. See State v. 930 P.2d 803during

(Or. Court,1316, 1983);Kennedy, SuperiorState v. 666 P.2d 1318 Pool v.
(Haw.(Ariz. 1984); 1231,261, 1238Rogan,677 P.2d 269 State v. 984 P.2d

(Pa. 1992).1999); Smith, 321,Com. v. 615 A.2d 325 These cases do not
that retrial doublerequire by jeopardya defendant who asserts is barred

provoketo that the acted with a “deliberate intent” to aprove prosecutor
Rather, prove only prosecutormistrial. the defendant need that the acted

mistrial, reversal, Breit,of the retrial ordisregard” resultingin “willful
803, to a of asignificant resulting danger930 P.2d at with “indifference

reversal,” Pool, 271-72;or 677 P.2d at see 666 P.2d atKennedy,mistrial
1326, thereby denyor intent to the defendant and theprejudicewith

Smith,trial, 615 A.2d at 325.defendant a fair
standards to evaluateWe need not decide whether these should be used

that trial under the Doubleprosecutorial duringmisconduct occurs
Jeopardy assuming,Clause of our State Constitution. Even without
deciding, requires provethat our State Constitution that the defendant

that toonly prosecutor disregard,that the acted with willful indifference
reversal, denythe of mistrial or or the intent to the defendant apossibility

trial,fair would reach the same result in this case as we do theapplyingwe
intent” theAgain, prosecutor’s presumedWallach “deliberate standard.

in was theattempt punishvindictive behavior this case his to defendant for
to theexercising right appeal by increasing charges brought againsthis

remand,him on not an to the defendant trial onattempt deny a fair
of intent in theprosecutor’s bringing chargesremand. The level additional

topresumed denyis irrelevant because his intent was not the defendant a
disregardfair trial or act in willful or indifference to the ofpossibility

reversal,mistrial or but to the defendant for For retrialpunish appealing.
barred, prosecutor’s protectionsto be the aim must be to subvert the of

double That was not the case here.jeopardy.
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Accordingly, we affirm the denial of the motion to dismiss and remand.

and remanded.Affirmed

Dalianis, JJ.,Broderick and concurred.
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BRODERICK, defendant,J. The Camcar Textron,Division of Inc.
Sup.(Camcar), 8,appeals, see Ct. R. from an order of Superiorthe Court

J.)(McHugh, denying its motion to dismiss the plaintiffs, Strafford
Technology, (STI),Inc.’s suit for breach of contract. Camcar sought


