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defeated, thebeing destroyingin thuschangescould result certain
wasadopted changes). questionof all the other The ballotusefulness

of the ordinance thatonly provisionsso as to include thoseconstructed
Further, we note that eachsingular purpose.were related to itslogically

in thethe ordinance was referencedproposed specificallyamendment to
theand to the election. The trial court reachedquestion posted priorballot

result, it.wrong grounds,correct on the and we will not disturbalbeit
merit and warrants no furtherplaintiffs remaining argumentThe lacks

(1993).321, 322Vogel,discussion. See v. 187 N.H.Vogel

ed.Affirm,

Nadeau, JJ.,Brock, C.J., Duggan, concurred.and Dalianis and
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Fuller, attorney,T. D.Philip McLaughlin, attorney general {Stephen
orally),on the brief and for the State.

Haverhill,ofOffices,Kazarosian Law Massachusetts L. Stevens{Mark
brief theorally),on the and for defendant.

DALIANIS, defendant,J. The Charles hisSawyer, appeals byconvictions
J.)(Fauver,injury Superiora Court for with topossession intent

(1995).marijuanadistribute and hashish. See RSA On heappeal,318-B:2
(T. J.) (1)Nadeau, erroneously:contends that the Court deniedSuperior

motion to ansuppresshis evidence obtained from a warrantless search of
(2)in which a ruled that hepassenger;automobile he was and statements

in violation of Miranda be used forrights againstmade his could him
Arizona, (1966).See Miranda v. 384 U.S. 436 Weimpeachment purposes.

affirm.
The eitherfollowing byfacts were found the trial court or in theappear

by 24,1999,record and are not the on Ondisputed parties appeal. January
McQuadeRochester Police Officer Michael astopped byvehicle driven

Joseph Stearns for The Leonardspeeding. defendant and Geomelis were
inpassengers McQuade approached car,the vehicle. When Officer the he

a freshstrong marijuana emitting“detected odor of from the interior of
bar,vehicle.” After that comelearning justthe Stearns had from a Officer

McQuade sobrietyasked Stearns to exit the vehicle and conducted a field
him,ontest which he passed.

McQuadeOfficer then asked Stearns whether there were any weapons
drugsor in the vehicle Stearns thererepliedand that were not. Officer

McQuade vehicle,consent the heasked Stearns for to search to which
“yes, McQuadeOfficerreplied, absolutely.” then asked the two passengers

Frazier,to exit the vehicle. Officer had since theWhile who arrived on
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men, hisscene, McQuade DuringOfficer searched the vehicle.watched the
in near asearch, marijuanasmell of an areaMcQuadeOfficer detected the

floor, hadbagbehind Stearns’ seat. Thebag on the back seatnylonblack
compactthe used to hold cassettes ortype tapesides and was of oftenrigid

came it. Afterand that the odor frompicked upHe it determineddiscs.
it, At that themarijuana point,he of inside.bagssaw severalunzipping

why beingweretheythe three men. Geomelis askedofficers handcuffed
drugsit he foundMcQuadeand said that was becauseOfficerhandcuffed

stated, to do with“They anythingThe don’t havein the car. defendant
asked, to this?”somethinghave do withFraser “Who doesthis.” Officer

Thereafter,said, the was“I do. mine.” defendantand the defendant It’s
rights.of hisinformed Miranda

First, tosoughtto hesuppress.The defendant filed two motions
hisNext, tobag. sought suppressthe contents of the black hesuppress

he tomarijuana, priorof the which maderegarding ownershipstatements
advised of his Mirandabeing rights.

toMcQuade consenta the court found that Officer hadhearing,After
circumstances, itthat, the of theupon totalitythe and basedsearch vehicle

to of thepresumehim to that he had consent search allwas reasonable for
vehicle, bag. Additionally, theincludingin the the defendant’s blackitems

bag plainof was under thepermissiblecourt found that the search the
State not usedoctrine. The court further ruled that while the couldview

it introducesubstantively,defendant’s statements couldpre-Miranda,the
impeachment appealhim for This followed.against purposes.them

I

erroneouslythat motionarguesThe defendant the trial court denied his
I, thebagthe of Part Article 19 ofsuppressto contents the black under

the to FederalState Constitution and Fourth Amendment the
(1)Constitution because: Stearns had no to consent to the searchauthority

(2) tobag; exceptionof the defendant’s and the view the warrantplain
apply,notrequirement does

to desuperior suppress“Our review of the court’s order on a motion is
novo, as facts determined at the courtexcept any controlling superiorto

(2000)233,in the 145 N.H. 234Leiper,level first instance.” State v.
omitted).and consider(quotation argumentsbrackets We the defendant’s

Constitution,I, Hampshirefirst under Part Article 19 of the New
Ball,only in 124employing analysis.federal cases to aid our See State v.

(1983).226, Hampshire231 Because is at leastN.H. the New Constitution
area,as inprotectiveas the Federal Constitution this we need not conduct

Seeseparate analysis. Leiper,a federal 145N.H. at 234.
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“A warrantless search is seper unreasonable and invalid unless it
Graca,comes one recognized exceptions.”within of a few State v. 142 N.H.

(1998) omitted).670, 673 “One such(quotation exception exists where the
officer has consent ... [property].” Coyman,to search the State v. 130

(1988) omitted).815, 818N.H. (quotation and brackets
mayWhether a driver tovalidly consent the search ofwarrantless the

personal effects of a a matter firstpassenger impressionis of in this
jurisdiction. We have thatpreviously held to search is“[c]onsent valid
against a defendant conferred aby partywhen third with ‘common

over orauthority other sufficient the orrelationship premisesto effects
(1993)sought 56,to be inspected.’” Wong,State v. 138 N.H. 61 (quoting

Matlock, (1974)).164, case,United States v. 415 U.S. 171 In however,this
the doesState not claim that Stearns had authorityactual over the

Rather,defendant’s thebag. arguesState that apparentStearns had
toauthority consent.

apparent authorityThe doctrine of avalidates search if the police
mistakenly,but thatreasonably, partybelieve a third consenting to the

the authoritysearch has to do so. Rodriguez, 177,Illinois v. 497 U.S. 186
(1990).The standard for assessing apparent authority is an objective one:
to policedetermine whether a reasonable,officer’s belief was objectively a
court must examine whether “the facts available to the officer at the
moment... warrant a of[person][would] reasonable caution in the belief
that consenting authoritythe had overparty premises.”the Id. at 188

omitted).(quotations If the surrounding circumstances would cause a
personreasonable to thedoubt whether third party requisitehad the

authority, then the mustofficer make further inquiry to ensure that the
person giving consent has doauthority to so. Id.

We recognizedhave the of theexistence doctrine of apparent authority,
820,see atCoyman, 130 N.H. and have aemployed similar standard to

thedetermine of anscope individual’s consent to search his own container.
(1993).Baroudi,See 62, Baroudi,State v. N.H.137 65-66 In heldwe that a

warrantless search of a defendant’s be ifproperty may constitutional the
State that the search,shows “under surroundingcircumstances the it was

forobjectively reasonable the conductingofficers the search to believe that
the haddefendant consented to it.” at 66.Id.

The United SupremeStates Court has not yet applied apparentthe
authority doctrine the of passenger’sto search a container in an
automobile, but state and federal courts have done so. These courts have

in aengaged fact-specific toinquiry determine whether it objectivelywas
forreasonable the officer to that the authoritybelieve driver had the to

consent to the search theof passenger’s container.
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find officer’s beliefto ancourts have reliedupon whichOne factor
example,For inthe search.objectto tois a failurepassenger’sreasonable

(Idaho 1999), court foundtheFrizzel, 1187,1190 App.Ct.975 P.2dState v.
the driver’sto believe thatfor the officerreasonableobjectivelythat it was
left on thebackpackto the passenger’sthe car extendedconsent to search
wished toknew that the officerpassengertheseat becausepassenger’s

thethe officer searchedwhenfor and remained silentdrugssearch the car
381,Walton, 565 So. 2d 383-See also v.of the vehicle. Statepassenger side

1990).(Fla. App.84 Dist. Ct.
to be searchedpropertyof theownershipA to claimfailurepassenger’s

In State v.however.necessarily dispositive,to the search is notobjector to
(Ind. 1999), the driver’suponbasedFriedel, 1231 Ct. App.714 N.E.2d

pursethevehicle, passenger’sthe policethe searchedconsent to search
seat, the had beenpassengerwherethe floor behind the driver’sfound on

reasonableobjectivelyit was notat 1235. The court found thatsitting. Id.
the to consent toauthoritythe hadfor the to believe that driverpolice

and washandbag passengera thethe it was woman’spursesearch because
The further ruledcar. at 1240. courtoccupantthe female of the Id.only
not from herimpliedto the search could bethat the consentpassenger’s
been for consent.to because she had never askedobjectsilence or failure

Id. 1241.at
if adetermining policefactor have considered whenAnother courts

abandoned thepassengeris is whether theofficer’s belief reasonable
Frizzel, P.2d atto the 975 1190property prior Comparesearch.

(reasonable backpackofficer he had consent to search wherefor to believe
attemptleft it in did not to exercisepassenger voluntarilyvehicle and

it) State,v.him Brownpolice questionedcontrol over it until about with
2001) (unreasonable1021, (Fla. officer789 1024 Dist. Ct. for toApp.So. 2d

merelyhad wherefanny pack passengerbelieve he consent to search
complied upon exitingthat it on floorboardrequest placewith officer’s she
vehicle); 235-36 warrantLeiper, may145 N.H. at search(premises-widecf.

providedinclude search of owned visitor that visitorbycontainers
them).controlrelinquished over

rejectdefendant us to doctrineurges apparent authorityThe the
because, contexts,in other have that the State Constitution iswe held
more respectthan the Federal Constitution with toprotective

previouslyand have not construed theunreasonable searches seizures. We
narrowlyto more thanexceptionconsent the warrant therequirement

consent underSupreme exceptionUnited States Court construes the the
Constitution, however, doFederal and we decline to so in this case. Cf.

I,(holdingat that “Part Article 19 of the StateWong, 138 N.H 60
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notConstitution does a thanrequire higher standard” the Federal
search).in scopeConstitution ofdetermining party’sthird toconsent

We adoptnow the doctrine of apparent authority respectwith to
asearches. Whether third party authorityhas toapparentconsensual

is by objectiveconsent determined an test. Apparent authority exists
when, under the totality of the circumstances to policeavailable the at the
time, it was objectively reasonable to believe thethat third hadparty

to to theauthority consent the search of inproperty question. See
497 atRodriguez, not, however,U.S. 188. Law enforcement officers may

blindly- accept person’sa consent to search. If the surrounding
circumstances would cause a reasonable person to doubt whether the third

search,party had to consent-to the theauthority officers may lawfullynot
act theupon consent without inquiry.further Id.

Next, whether,we address uponbased the oftotality the
circumstances, it was for Officer McQuadereasonable to have believed
that Stearns had authority to consent to the search theof defendant’s bag.

case, Baroudi,In this as in the madepolice it clear that they were
Baroudi, Thus,forsearching drugs. Baroudi,See 137 atN.H. 66. as in it

was forlogical theythe to assume thatpolice had topermission search
might id.;containers inside the car that drugs.contain seeSee also Florida

Jimeno, (1991).248, Further,v. 500 U.S. 251 the was not of thebag type
that, face,on its reasonablycould not have been belongbelieved to to

Rather, McQuadeStearns. Officer thattestified it was of the type often
used to hold tape compactcassettes or discs. oftype bagThis could
reasonably belong Stearns,be believed to to itparticularly when was

addition,found behind his seat. In didStearns not to the searchobject of
the bag. uponBased the of thetotality circumstances, we hold itthat was

McQuadereasonable for Officer to believe that authorityStearns had to
the ofconsent to search the bag.

The arguesdefendant that his failure objectto is immaterial. agreeWe
that, case,under the in thiscircumstances his failure to object, while
relevant to McQuade’s belief,theassessing reasonableness of Officer had
little no probativeor value. Although found,the trial court and the

dispute,defendant does not that he in thewas immediate vicinity when
search,Stearns consented the theto record is asunclear to whether the

defendant heard the searchrequest to and responseStearns’ or whether
he observed the search. The defendant thatargues under these
circumstances, McQuadeOfficer should have made an effort to ascertain
whether Stearns had to toauthority the search of bagconsent the or to
determine to the belonged.whom bag disagree.We The circumstances
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McQuade to make thisas to Officerambiguous requirenot sowerehere
inquiry.

627 A.2d 1066Maristany,in v.positionfind for our StatesupportWe
the1993). upheldCourt(N.J. Jersey SupremeIn the NewMaristany,

uponof a car thelocated in the trunk basedpiece luggageof a ofsearch
court that the StateId. at The ruledconsent to search. 1067-70.driver’s

reasonable,objectivelywasthe driver’s consentuponrelianceTrooper’s
in the more thancar andoccupantmore than onethougheven there was

court noted thatluggage.one of Thepiece

both, none, onlythat or[the officer]there was to alertnothing
to Neither containedbelonged bag[the driver].one of the bags

Further, atype gym bagthe of canvasluggage,identification.
suitcase, bagnot conclusion that onecompeland a did the

If, search,ofat the time thebelonged occupants.to of theeach
thegym bag,of the orownershiphad denied[the driver]

mightwebag,defendant claimed of the concludeownershiphad
the reliance on consent wasdriver’s]that officer’s [the

However, circumstances,under for [theunreasonable. these
apparent authorityto that had toofficer] [the driver]believe

andgym bagconsent to search of both the the brownthe
suitcase objectivelywas reasonable.

(citations omitted).Id. at 1070
thejustified byBecause we find the the consent toexceptionsearch

it justified bywarrant need not examine whether was alsorequirement, we
plainthe view exception.

II

that the hiserroneouslyThe defendant contends trial court ruled that
himagainststatements could be used forpre-Miranda impeachment

ourspeculativeThis is too for review because thepurposes. claim
testified, ifimpeached. “Onlydefendant never and therefore was never the

impeachmenthad stand thebydefendant taken the and suffered
adjudicationuse an issue be for here.” State v.ripestatement’s would

(1988).Bruneau, 104, 115131N.H.

Affirmed.

Brock, C.J., Duggan, JJ.,Broderick and concurred.and


