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(SimonT.Philip McLaughlin, attorney general Brown,R. assistant
attorney on andgeneral, orally),the brief thefor State.

Olson, appellate defender, Littleton,Carl D. assistant byof brief and
orally, for the defendant.

Dalianis, defendant, McKean,J. The Ronald E. appeals his conviction
by J.)a jury Superior (Morrill,in Court for criminal threatening, see RSA

2000),681:4 on the(Supp. ground that it violated his State constitutional
CONST,right to I,be free from jeopardy,double see N.H. art.pt. 16. We

affirm.
The 14, 1999,relevant facts On Junefollow. the defendant came to his

work,wife’s place of a pistol. daysarmed with Six previously, his wife had
obtained parte restraining him,an ex order against grantedwhich her a
legal separation and thetemporary custody couple’sof thirteen-year-old
daughter. wife,approachedAs the defendant he pulledhis out a pistol and
ordered her into her car. she refused,When he tothreatened “shoot [her]
right here.”
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Inn,to he toldHolidayhis to drive a whereThe ordered wifedefendant
refused,and one of the hotel rooms. When sheto out of the ear intogether

room, talkinginto andget begantold to thedefendant herrepeatedlythe
room, out athe pulledThe defendant then went intokilling himself.about

thepersuadeher. toSeekingand it toshotgunsawed-off showed
her, daughterto let him their andto she seepromiseddefendant release

toagreedthe The finallyto tell incident. defendantanyonenot about
her.release

criminaleventually charged kidnapping,The withdefendant was
He to all threethreatening and criminal restraint. moved dismiss

theon The State conceded thatjeopardy grounds.indictments double
theories.criminal alternativekidnapping and restraint indictments were

the that find theAccordingly, jury theythe trial court instructed could
restraint, noteither of or criminal but both.guilty kidnappingdefendant

threateningThe court that the and criminal indictmentskidnappingruled
however,did not violate because each indictment asjeopardy,double

required of element in the othercharged proof an not contained
indictment. on the andkidnappingThe defendant was convicted both

chargescriminal and received consecutivethreatening sentences.
theallegedThe indictment that defendantkidnapping

confined another under his control... with apurposely purpose
her,to terrorize in that he a Titan .25 caliberpointed handgun

[her], toat ordered her into an automobile and drive theget
Lebanon,the Inn in theHolidaydefendant to where defendant

a to and stated he to killdisplayed shotgun going[her] that was
himself____

allegedThe thethreateningcriminal indictment that defendant

conduct,by physical placed... or topurposely, attempted
in inplace, bodily injury,another... fear of imminent that he

placed deadly weapon, handguna a Titan .25 caliber [her]to
side her inand ordered to an and drive or heget automobile
would kill her.

On defendant that criminalappeal, argues kidnappingthe the and
threatening the same forcharges jeopardyconstituted offense double

He apurposes. threateningalso contends that criminal is lesser-included
and, therefore,offense of the hekidnapping consecutive sentences
uponreceived for convictions jeopardy.both indictments violated double

confine toanalysisWe our the State Constitution because the defendant
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does not raise a underclaim the Federal Nickles,Constitution. See State v.
673, (2000).144N.H. 676

I,Part Article of the16 State Constitution

aprotects multiple punishmentsdefendant from for the same
offense. Two offenses will be considered the same unless each
requires of an theproof Thus,element that other does not.
multiple permissibleindictments are ifonly proof of the
elements of the crime willcharged actualityas in arequire
difference in evidence.

427, (1996)MacLeod, citations,State v. 141 (quotations,N.H. 429 brackets
omitted).and Aemphasis placeddefendant is also in double ifjeopardy he

is charged with both a greaterlesser-included offense and the offense and
both Ford,offenses derive from samethe criminal act. See State v. 144

57, (1999).N.H. 66
We first examine whether criminal isthreatening a lesser-included

ofoffense kidnapping. lesser-included is“[A] offense one mustwhich
necessarily greaterbe included in Liakos,the offense.” State v. 142 N.H.

(1998).726, 732 look the statutoryWe to elements of each offense to
ifdetermine aone is lesser-included offense of the other. See id. “An

offense is lesser-included if the elements of the lesser offense form a
thesubset of elements of the greater offense.” Id.

The elements of the variant of withkidnapping which the defendant was
(1) (2)charged are that knowingly;he: acted and confined another under

633:1,1(c) (1996).his control with a purpose to terrorize her. See RSA The
ofelements the ofvariant criminal whichthreatening with the defendant

(1) (2)was charged are that he: acted bypurposely; physical conduct
placed or toattempted place another in fear of imminent injury orbodily

(3)contact;physical a 631:4,and used deadly weapon. 1(a),See RSA
11(a)(2).

Each element theof two offenses differs. The first element of
rea,thekidnapping, mens is that the defendant acted “knowingly,” while

the reamens for criminal isthreatening that the defendant acted
“purposely.” offense,The criminal threatening the lesser-purported

offense,included arequires higherthus mental state than the kidnapping
(1996).offense. See RSA 626:2

Moreover, the second and third elements of criminal threatening,
or toplacing attempting place another in fear of imminent bodily injury or

physical contact by physical conduct and of a deadlyuse are notweapon,
elements of Itkidnapping. is topossible confine another without engaging
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inbeing fearfor to be terrorized withoutin and a victimphysical conduct
toIt is likewise possibleor contact.bodily injury physicalof imminent

deadly weapon.a Theusingkidnappingthe offense of withoutcommit
in not a of thethreatening this case are thus subsetof criminalelements

is not athreatening lesser-Consequently,of criminalkidnapping.elements
Liakos, 142 at 732.of See N.H.kidnapping.included offense

threatening andof criminalproof thenext examine whetherWe
ina differenceindictments, actuality require[d]“incharged,askidnapping

omitted). “We review and429MacLeod, (quotation141 N.H. atevidence.”
in of thelightof offenseschargedelements thestatutorythecompare

Id. at 427.in the indictments.”allegations containedactual
differentcase, charged requiresasof the elementsproofIn this

alleged that the defendantthreatening indictmentThe criminalevidence.
injury” byimminent bodilyhis wife “in fear ofattempted placeor toplaced

getand her tohandgun ordering]to side[her]“a Titan .25 caliberplacing
The kidnappingkill her.”in and drive or he wouldan automobile

hand, “confinedindictment, that the defendantallegedon the other
to her” “aby pointingwith the terrorizepurposeunder his controlanother

her, getto into an automobileordering]at herhandgunTitan .25 caliber
Lebanon,in theHolidaythe Inn whereand defendant todrive the

killthat he was toshotgun goingto and stated[her]defendant adisplayed
himself.”

a fact notproveindictment the State tocharged, requiredAs each
thethreatening requiredother. The criminal indictmentnecessary to the

bodily“in of imminent injury,”that the fear whileproveState to wife was
not; thekidnapping requireddid the indictmentkidnappingthe indictment

“confined under his control withto that the defendant anotherproveState
criminalher,” indictmentthreateningthe terrorize while thepurpose to
to is thusrequired proveThe evidence the indictmentsdid not. elemental

to indifferent, the produceof the evidence State elected“regardless
(1996);Crate, 489,141 492 see alsoof State v. N.H.charge.”eachsupport

(2000).673,Nickles, 144 679-80State v. N.H.

because, case,under the facts in thisis not alteredOur conclusion
proofindictmentsthreatening requiredboth the and criminalkidnapping

evidencesimilarityordered his wife into a car. of“[T]hethat the defendant
not the same evidencesome of the elements does mean thatproveused to

Liakos, 142N.H. atis for all of the elements.” 731-32.required
jeopardy purposesare the the same for doubleNor two offenses

from the course ofthe each offense arise samecomprisingbecause acts
Ford, “If in evidence torequiredSee 144 N.H. at 66. a difference isevents.
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sustain the offenses thecharged, theyfact that relate to growand out of
one transaction notdoes make them a single offense when or aretwo more

Perrin,by (1983)defined statutes.” v. 468,Heald 123 471N.H. (quotation
omitted); MacLeod,see also 141 N.H. at 429 (aggravated driving while
intoxicated and second degree assault were not the same offense for
double jeopardy purposes proofwhere of intoxication onlywas necessary
to the latter).former and excessive rate of speed necessarywas only to the

conclude, therefore,We that the two offenses chargedas were not the
same for double jeopardy purposes.

Affirmed.

Nadeau, J., concurred; Groff, Arnold, JJ.,O’Neill and superior
court justices, specially 490:3,assigned under RSA concurred.
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