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sustain the offenses thecharged, theyfact that relate to growand out of
one transaction notdoes make them a single offense when or aretwo more

Perrin,by (1983)defined statutes.” v. 468,Heald 123 471N.H. (quotation
omitted); MacLeod,see also 141 N.H. at 429 (aggravated driving while
intoxicated and second degree assault were not the same offense for
double jeopardy purposes proofwhere of intoxication onlywas necessary
to the latter).former and excessive rate of speed necessarywas only to the

conclude, therefore,We that the two offenses chargedas were not the
same for double jeopardy purposes.

Affirmed.

Nadeau, J., concurred; Groff, Arnold, JJ.,O’Neill and superior
court justices, specially 490:3,assigned under RSA concurred.
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brief), andon theReno, P.A., (Bradford W. Rasterof ConcordOrr &
Contini, L.L.P., YorkCity,of NewLAbbate, Balkan, & GardenColavita

(Noah orally), plaintiffs.theNunberg for

(MichaslGreen, C.P.A.,Sheehan, + of ManchesterPhinney, Bass
the defendants.brief, orally),Mr. Harvell for& a. the andHarvell on

Miles,F.JamesDuggan, Kaplan andplaintiffs,The Andrew S.J.
Inc., (Loon),Corporation,Loon Mountain Recreationshareholders of

defendants, Booth CreekLoon thebythe ofsought prevent acquisitionto
Creek) Acquisition(Booth LMRCsubsidiary,and itsGroupSki

of RSArequirementsthecompliedthe withuntil defendantsCorporation,
(Takeover(1987), ActDisclosureSecurity421-A the Takeoverchapter

J.)Act). (Lynn,Superiorfrom order of the CourtappealThe anplaintiffs
Act does noton the that the Takeoverequity action basisdismissing their

affirm.and Creek. Wethe between Loon Boothapply mergerto
Loon,1997, of which andof ownsIn the board directorsSeptember

theresort, agreementa withmergerLoon ski reachedoperates Mountain
Creek, allowing Boothcorporation,of a Delawareboard of directors Booth

merger agreement,the afteracquireto all of Loon’s stock. UnderCreek
shares, of Boothsubsidiaryof a CreekCreek all Loon’sacquiredBooth

Loon, and asurviving corporationLoon themerge makingwould with
negotiations, BoothDuringof Booth Creek.wholly-owned subsidiary

to shareholderthat Loon obtain and deliver Booth CreekrequestedCreek
topromisingof the Loon sharesmajorityfrom the holders a ofagreements

day merger agreementOn the the wasmerger.vote in favor of the same
executed, into shareholder with sixteenagreementsBooth Creek entered

Theoutstandingof the common stock.holdingLoon shareholders 57.3%
the shareholderagreement required grantterms of each shareholder that

the acquisition byhis to Booth Creek toproxy approveor her irrevocable
thepursuant merger agreement.Creek Loon to the terms ofBooth of

25,1997, Booth the BureauHampshireOn Creek asked NewSeptember
(Bureau) ruling respectof to issue a “no-action” withRegulationSecurities

of 421-A to Creek’s ofapplication chapter purchaseto the RSA Booth
6, 1997,On that the transaction between BoothfindingLoon. October

takeover,a the Bureau ruled thatCreek and Loon constituted non-hostile
result,As aRSA 421-Adid not and issued a no-action order.chapter apply

bya RSAregistration requiredCreek did not statement asprepareBooth
421-A:3.
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thereafter,Soon Loon theprovided andplaintiffs other shareholders of
Loon common stock with acopya of Loon proxy solicitation statement for
the annual meeting,shareholders’ at thewhich shareholders would be

to mergerasked vote on agreement.the The didproxy statement not
a copyinclude of the complete merger agreement between Booth Creek

and Loon. It provide anyalso did not information Booth Creek’sregarding
officers and directors.

14, 1997,On October plaintiffs requestedthe the toBureau reconsider
its no-action order. Before the Bureau theresponded, filedplaintiffs

in superioractions court. The Bureau subsequently denied the plaintiffs’
forrequest reconsideration.
partiesThe were unable to close the by originallytransaction the

30, deadline,established November 1997 so Booth Creek and Loon
executed an merger agreement.amendment to the theAlthough terms of
the agreementamended deviated from the original agreement, the Bureau
issued an findingorder that the amended didprovisions substantivelynot

originaldeviate from the agreement and therefore the no-action order
remained to theapplicable amended transaction. The merger transaction
ultimately 26,1998.on Februaryclosed

plaintiffsThe instituted consolidated declaratoryactions for and
injunctive relief, 421-A,topursuant RSA chapter seeking preventto the
acquisition byof Loon Booth theCreek until defendants complied with the
requirements of the Takeover Act. The superior initiallycourt denied the

dismiss,defendants’ motion to holding that the Takeover Act was
applicable takeovers,all-to whether hostile or Uponconsensual.
reconsideration, itself,the courtsuperior reversed thatruling the

ActTakeover did not The courtapply. that itexplained although is
theoretically topossible find that the acquired byshares Booth Creek
indirectly stemmed from by Creek,a takeover bid Booth this wouldresult
require a strained of thereading Takeover Act far removed from its
central aspurpose by legislativerevealed its history. plaintiffsThe appeal,

(1)arguing that the trial court by: holdingerred that RSA chapter 421-A
(2)does encompass statutorynot mergers; and thegranting motion to

dismiss based on allegations.incorrect factual
The ofinterpretation a statute is aultimately question of law for this

(1997).court. See 299,Gaucher v. Cold RV 142Springs Corp., 301N.H. In
any statutory case, weinterpretation legislature’sthedetermine intent by
turning Botsch,first to the thelanguage statute itself. See v.in Silva 120

600, (1980).N.H. In conducting601 our analysis, “we will onfocus the
whole,statute as a not on isolated words or phrases.” Snow v. American

Assoc., 467, (1996).Morgan Horse 141 N.H. 471 Although we “willnot look
beyond the of alanguage statute to determine iflegislative intent the
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Rothe, 488,142unambiguous,”is clear and State v. N.H.languagestatute’s
(1997), orstatutory ambiguousthe is where morelanguage485 “[w]here

exists,one tointerpretation legislative historythan reasonable we review
Lebanon, 831,Kin our & J Assoc. v. 142 N.H. 333analysis.” Cityaid of

(1997).
The Act entities to file with therequires makingTakeover takeover bids

asecretary target registrationof state and the statementcompany
as the extentcontaining identity,information such offeror’s the of its

assets, and of thelong plans upon gaining targetfinancial its term control
(1998).421-A:3,RSA :4 The Takeover Act acompany. See defines

bid”“takeover as:

of, requestThe offer to or or invitation foracquisition acquire,
an ofequity security organizedtenders of a undercorporation

...,the of this state if offeroracquisitionlaws after thereof the
would, directly or orindirectly, be a record beneficial owner of

5 percent anymore than of class of the issued and outstanding
ofequity corporation.securities such

421-A:2, The an personRSA VI. Takeover Act defines “offeror” “aas who
makes, or in any way makingor in aparticipates aids takeover bid.” RSA
421-A:2, plaintiffsIV. The that the transactionassert between Loon and
Booth Creek within ofstatutoryfalls the definition bid”“takeover because
Booth Creek accomplished acquisition by offeringits of Loon to acquire or

Loon,the ofrequesting equity therebytenders the securities of becoming
the beneficial owner of one hundred ofpercent the equity securities of
Loon. plaintiffs argueThe further that the Takeover Act was intended to
encompass acquisitions, including statutoryall mergers under RSA 293-

(1999). plaintiffs’ however,A:11.01-09 The interpretation, is overbroad and
contrary to the ofpurpose the Takeover Act.

(1)The definition of a “takeover bid” covers three situations:
(2)acquisitions of an equity security; to acquire equityoffers an security;

(3)and or forrequests invitations an equity security.tenders of See RSA
421-A:2,VI. The Takeover on its ambiguousAct face is toas whether the
legislature of,intended offer to or“acquisition acquire,the request or
invitation for tenders of an toequity security” include statutory mergers.
Consequently, we must determine the of the legislatureintent in enacting
RSA 421-A.chapter See Larose v. Superintendent, Hillsborough County

Admin., (1997).364,142Correction N.H. 366 A review of the legislative
history, andpurpose, ofprovisionsvarious the Takeover Act makes clear

the Actthat Takeover was not intended to include statutory mergers.
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the1960’s, unregulated by bothlargelytender offers werePrior to the
CAVITCH,Z. BUSINESSSee 13government.and Statefederal

(2000). 1968, begangovernmentIn the federal§ 166A.01ORGANIZATIONS
78m(d)-(e),Act, §§15 U.S.C.under the Williamstender offersregulating

(1994 of78n(d)-(f) 1999), importantdisclosurerequires& V whichSupp.
of apercentthan fiveacquireto moreanyone seekingbyinformation

v.or tender offer. Seepurchasedirectbysecuritiescompany’s Sheffield
1981).(N.C.422, The New427-28276 S.E.2dCorp.,Consolidated Foods

remedy perceivedin an effort toAct was enactedTakeoverHampshire
(1977).BecauseN.H.S. JOUR. 455-58in the Williams Act. Seeinadequacies

to forproceedallowed tender offersAct as enactedoriginallythe Williams
and itsthe tender offerorthe of information aboutdays prior filingten to

potentialin an to correct thisoffer, attemptAct was passedthe Takeover
See id.loophole.

aAct definesAct nor the Takeoverneither the WilliamsAlthough
defined as:offer, conventionallyittender has been

all shareholders of aaddressed tomade invitationpublicly[A]
price.at a specifiedtheir shares for saleto tendercorporation

to the shareholders asmay be offeredCash or other securities
usuallyconsideration; case, specifiedthe considerationin either

themarket ofpriceover the currentpremiumarepresents
ato tender shares atThissought. opportunitysecurities

time,of oftenonly periodfor a limitedopenremainspremium
about two weeks.

607, (1981),Whaland, 615 vacated and121 N.H.Corp.Sharon Steel v.
(1982), grounds,1101 rav’d on other458 U.S.grounds,remanded on other

offers are(1983). cash for stock tendersimplicity,1 Due to their124 N.H.
if of themajoritytakeovers because atactic inpopular corporatea

takeshares, canacquiring companythe“tender” theirshareholders
target company’sof theoppositionover thetarget companycontrol of the

CAVITCH, § 166A.01.Both the Williamssupramanagement or board. See
a tenderthat shareholders faced withthe Takeover Act ensureAct and

and intentions ofqualitytheregardingare with informationprovidedoffer
is anofferor, management providedtarget company’sand that thethe

CityMatterits Seeexplain position.to andopportunity express of
1980).(Ind.420, 428-29Co., App.411 Ct.N.E.2dInvesting

tenderare torequestedoffer in which shareholdersUnlike a tender
theentity, statutory mergerin adirectly acquiringto thetheir shares

of Seeadopt plan merger.must acorporationof directors of eachboard
the of directorsmerger,a of boardadopting planRSA 293-A:11.01.After
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of merger approval bymust the for its shareholders.generally plansubmit
effect, the ofmerger293-A:11.03.When a takes eachSee RSA shares

rightthe are converted into the to receive thecorporation party mergerto
merger.in Tospecified the of See RSA 293-A:11.06.planconsideration

apply statutory mergersthe Takeover Act to would not further the
faced a tenderprotectingTakeover Act’s of shareholders withpurpose

offer in the is notstatutory merger acquiring companybecause a
in negotiationstenders rather is withrequesting equity, engagedof but

Thus,of in a plan merger.the board directors order to create of unlike
offers,tender in directmergera transaction there is no solicitation of

shareholders.
Furthermore, in the ofmergera transaction board directors has a

duty to tofiduciary provide regardingits shareholders information the
merger and to ensure that best reasonablyit obtains the transaction

773,available to the shareholders. See Zirn v. VLI 621Corp., A.2d 778
(Del. 1993). In the event that the board of to toupdirectors fails live this
responsibility, it be formay duty.held liable breach of its See Rosenblum

(1954).267,v. 99Company, N.H. 271 Because the board of directors is
already required supplyto withshareholders all material information
relevant to their decision and has a itduty to ensure that the bestobtains

available,transaction the Takeoverapplying Act to statutory merger
transactions would not thefurther Takeover purposeAct’s central of
protecting shareholders.

provisionsTwo of the Takeover Act also it apparentmake that the
legislature did not intend statutoryto include mergers within its ambit.
First, 421-A:4,RSA IV anrequires entity making a takeover bid to include
in its registration statement

orany plans offeror,[a] statement of whichproposals the upon
control,gaining may to theliquidate targethave sellcompany,

assets, a it,its ormerger consolidation or anymakeeffect of
business,major changeother in structure,its corporate

management personnel, policies employment.or of

added.) This(Emphasis language strongly suggests that the Takeover Act
was not intended to apply statutoryto mergers because the legislature did
not a mergerconsider to be of the gaining Second,one means of control.
the Act explainsTakeover that the ofdefinition a “takeover doesbid” not
include offer acquire“[a]n to such equity security solely in exchange for

VI(a)(2).other 421-A:2,securities.” RSA The ofexclusion stock for stock
transactions illustrates that legislaturethe was mainly concerned with

directlyoffers made to shareholders to theirpurchase equity security for
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cash, ofFurthermore, legislative history-not share a review theexchanges.
the become theupon introducing ultimatelythat bill that wouldreveals

Act, Trowbridge the rationale behind thisexplainedTakeover Senator
Act “[i]nsteadHe the need for the Takeover becausedistinction. noted of

shares,merge by simply get[the offerors]to ortrying acquire exchange of
banking and within amoneya of collected from the investment worldlot

go usually profitablemake a raid on a smaller butten-day period and
added).(1977)456 (emphasisN.H.S. JOUR.corporation.”

mergerthat if the wished to excludeplaintiffs argue legislatureThe
Loon,Creek and it could havesuch as the one between Boothtransactions

support argument,in In of thissuch an exclusion the statute.easily placed
Statute,Takeover which statespoint to the Massachusettsplaintiffsthe

“[a]nynot take-over to which thethat a “takeover bid” does include bid
directors, ifconsents, of such boardcompany by action of its boardtarget

to andacceptance thereof shareholders theof has recommendeddirectors
110C, (1997).§1 The plaintiffsthereof.” Ann. Laws ch.terms Mass.

approvedif tolegislaturethat intended exclude boardcontend the
exception,Thistakeovers, provision.it would have included a similar

offers other direct share thathowever, purchasesexcludes tender andonly
board,to not transactions.target company mergerconsented thebyare

only the contention thatprovision supportexistence of such a wouldThe
the Takeover Act and the absencetakeovers are excluded fromconsensual

does not affect our conclusion thatof such a in our own statuteprovision
fact, 1977,in theencompassed.not In when Newtransactions aremerger

it aoriginally adopted, provisionTakeover Act was containedHampshire
VI(a)(6)(1977)421-A:2,RSAtakeovers. Formerexempting consensual

“[a]ny requestnot offer orthat a “takeover bid” did include tenderstated
consents, actioncompany byfor to which the oftargetor invitation tenders

directors, directorsof if such board of has recommendedits board
1983,Inthereof and the terms thereof.” thisacceptance to shareholders

1983,144:2. repeal suggestThis notprovision repealed.was See Laws does
inincluded the Takeover Act.statutory transactions are alsomergerthat

that if that theplaintiffs arguethe even we determine TakeoverFinally,
the of shareholderstatutory mergers,Act does not solicitationencompass
be the Takeoverbyfrom Loon shareholders would coveredagreements

Takeover ActunnecessaryIt is to determine whether theAct.
agreements because the Takeover Actthese shareholderencompasses

anrequirements acquisition equitythe the ofexcludes from disclosure
421-A:2,not See RSAsecurity twenty-five persons.from more than

VI(a)(3). Here, only agreementsshareholder fromBooth Creek solicited
sixteen shareholders.
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Next, argue erred in theplaintiffs superior grantingthe that the court
failing allegedto the of the theby bymotion to dismiss assume truth facts

findings contraryin their and on of to theplaintiffs petition by relying fact
plaintiffs’ allegations. determining“In whether a motion to dismiss should

true,allgranted, pleadedbe facts are assumed to be and theproperly
reasonable therefrom construed most to thefavorablyinferences are

(1983).395,plaintiff.” of N.H., plaintiffsProctor v. Bank 123 N.H. 398 The
bycontend that the court on two Boothsuperior allegationsrelied factual

Creek which the record areshows incorrect.
First, plaintiffsthe contend the court erred insuperiorthat its

conclusion that the solicitation of Loon byshareholders was carried out
Loon rather than Booth Creek. Because Booth Creek contracteddirectly
with Loon,sixteen shareholders theholding majoritya of shares of the
plaintiffs contend that these relationshipscontractual constitute

dealingssubstantial direct between Booth andCreek the individual
shareholders of As previously discussed, however,Loon. we need not

agreementsdetermine whether the solicitation of shareholder constitutes
a “takeover bid” theunder Takeover Act because the Takeover Act
excludes from the acquisitiondisclosure the anrequirements equityof

from notsecurity twenty-five 421-A:2,more than Seepersons. RSA
VI(a)(3). Thus, Loonwhether or Booth Creek carried out the solicitation of

agreementsshareholder is inconsequential.
Second, plaintiffsthe superiorassert that the court erred in determining

that the presentedshareholders were not with a choice of orwhether not
to sell their shares in merger Althoughthe transaction. in reviewing a
motion to dismiss on appeal plaintiffs allegationswe as trueaccept the of
fact, we need not accept allegations merelythat are of law.conclusions See

Concord, (1993).City 253, Here,Gardner v. 137 N.H. 255-56 it isof
undisputed mergerthat in this transaction the wereshareholders faced
with the choice of whether to the and receive theapprove merger cash
payment Creek,from Booth or to dissent appraisaland exercise their
rights topursuant RSA 293-A:13-:31.The superior court determined that

law,as a matter of the shareholders were not withleft the choice to sell
their mergershares because once the bytransaction was aapproved

shareholders,themajority of any dissenting onlyshareholders had their
statutory rights under RSA making293-A:10.01 13.31. Inthrough this
determination, the court did not onsuperior rely allegations;factual
therefore, it did in grantingnot err the tomotion based ondismiss
incorrect factual allegations.

Affirmed.
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Arnold, JJ., justices, speciallycourtGroff, superiorO’Neill and
490:3, concurred.RSAassigned under
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