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Fuller,McLaughlin, attorney generalT. D.Philip (Stephen assistant
attorney orally),on the brief and for State.general, the

Nizetic, orally,Gabriel of and forPlymouth, by brief the defendant.

Fuller,Nadeau, defendant,J. The Frederick J. hisappeals conviction
2000).on of threatening.two counts criminal See RSA 631:4 (Supp. He

(1) J.)argues (.Fitzgerald,that: the Trial Court did not properly define
(2)instructions;“with to inpurpose juryterrorize” its the State did not

present sufficient evidence that he threatened the victim a purposewith to
(3)him; erroneouslyterrorize the trial court admitted a witness’s written

(4)statement;statement to the as a andpolice prior consistent the
defendant not at trial.properlywas identified We reverse and remand.

followingThe supported byfacts are the record. The defendant owns
victim, Solomon,Fuller in TheFord Bristol. Robert was an ofemployee

Solomon,Fuller Tension existed theFord. between defendant and which
arose the allegedout of defendant’s romantic relationship with Solomon’s
wife, Fulleremployeeanother of Ford. Solomon took a ofleave absence on

23, 3,1999.and toFebruary returned work on March
morning,That a called Fuller Ford spokewoman and with Solomon’sco-

worker, Donald She him thatDownes. told she had seen the defendant and
Mrs. Solomon driving together on Route 93. Downes told Solomon this
when he atarrived work.

Solomon testified that because 3 his dayMarch was first back at work
after a leave of absence and he was unable to reach the defendant by
telephone, he called wifethe defendant’s to that hereport had returned to
work. He justalso informed her that he had received a telephone message
from a woman who himtold that the defendant and Solomon’swife had
been seen driving together. The defendant’s wife became andupset called
the on phone.defendant his cell They argued, hung upand on one another.

later,A few minutes the defendant called Solomon. According to
Solomon,

wife,[the defendant] asked me if I called his and I answered
him and he heyes, gotsaid that when back hethat was togoing
beat the shit meout of and apound my pulpface to and that if I
ever daughter]contacted or again,[his [son] that be would

kill[expletive] me.

After discussion,some further the defendant told thatSolomon since he
him, him,hired he could fire and that when he returned he was going to

remove Solomon frombodily dealershipthe “and “throw out so[him]
Solomon,everybody could see.” toAccording the defendant shoutingwas
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this, veryfeelall and the caused Solomon tohe of wordswhen said
intimidated.

he he tothat never told Solomon that wasThe defendant goingtestified
■However, hehim to a did admit:pulp.”“beat

wife,called andmylittle the fact that he hadI was withupseta
upsethe had wife and hermy gotit wasn’t the first time called

me, a And Ijust big justand it becomes circle.and she called
know,that, know, or,if he called heryou youto himexplained

I... then the next timeany [myhad more with son]contact
something.of him orchange his face or beat the shit outwould

threeuponwith criminal basedcharged threateningThe defendant was
cell phonehe uttered to Solomon theallegedly duringstatements

trial, was not ofjury guiltya the defendant foundFollowingconversation.
him kill if everby telling that he would him Solomonthreatening Solomon

was, however, guiltyThe foundagain.contacted his wife or son defendant
that he was to “beat thehaving by saying goingthreatened Solomonof shit

him,” him a pulp.”out of and “beat to
improperly “purposethat the trial court definedarguesThe defendant

jurytrial thein instructions. The instructedjuryto terrorize” its court
that

to terrorize another when he seeks topurposehas aperson[a]
alarm, dread, or mind inducedthe state of which isfright,cause

threateninghostile orthe of hurt from someby apprehension
has some goal beyondevent. The fact that a defendant

defense, if he tois not a intendedterrorizing another
theby terrorizing otheraccomplish goalthat further person.

thedeliberate, a toquestionafter the to it sentjury beganSoon written
interpret itthe definition terrorize’? Can weasking, ‘[t]ocourt “What is of

byto therespondedmean intimidate?” The trial court first questionto
instruction, question.not answer the secondits and didrepeating previous

theby readingto evaluatedchallenge juryA a instruction “must be
charge.the trialoffending in the context of court’s wholealleged portion

whole, fairlya notcharge,not unless the as doesReversal is warranted
Marti, 608,N.H. 617the issues láw of the case.” State v. 143cover of

(1999) omitted).and citations(quotations
2000)(d) criminal631:4,1 a ofprovides person guiltythat is(Supp.RSA

any againstcommit crimewhen he or she “threatens tothreatening the
Theany person____” partiestopurposeof another with a terrorizeperson

in 631. Thechapterthe is not defined RSAthat word “terrorize”agree
(1) 631:4, (d) to prohibitthe of RSA I isargues purposethat:defendant
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people threateningfrom to commit a crime with the ofpurpose instilling
(2)another; “alarm,or fear in fright,intense the words orextreme dread

(3)by terror”;hurt” used the trial are “lessercourt variants of and
therefore, the was not onjury properly requiredinstructed the level of

agree.intent. We

specific phraseWe have not articulated a for themeaning “purpose
to jurisdictionsterrorize.” Several have held that the “intent tophrase

putmeans more than an toterrorize” intent someone in fear. haveCourts
tovariously construed “terror” mean an agitatesextreme or fear thatfear

(W.D.mind,the orbody Armstrong Ellington, 1119,v. 312 F. Supp. 1126
1970); (Ala.State, 1986);565,Tenn. v. 519 2dMusgrove App.So. 583 Com.

(Pa.Sullivan, 888, 1979),v. Super. fear,”409 A.2d 890 “extreme State v.
(Minn. 1975), fear,”237 609 aSchweppe, degreeN.W.2d of a“high or state

of fright 322,“intense apprehension,”or State v. Claypoole, 457 S.E.2d 324
(N.C. 1995).App. These definitions recognitionreflect a amonguniversal
courts “alarm,”that “terror” means more “fright,” “dread,”than or “the
apprehension law,of hurt.” In of caselight the we hold that for aorderin
jury to conclude terrorize,that a defendant had a topurpose the jury must

that theconclude defendant had a topurpose cause extreme fear.

lightIn of holding,this we conclude that the fairlydid notcharge
cover issues lawthe of in the case because the ofcourt’s definition “totrial
terrorize” allowed the to find thejury defendant ofguilty criminal
threatening if he did possesseven not the oflevel intent required by law.

Marti,See 143N.H. at 617.
The nextdefendant theargues that evidence did not sufficiently

establish that intenthis was to terrorize the Wevictim. thisaddress
argument ifbecause the evidence was toinsufficient thesupport
conviction, the Double ofJeopardy Clauses both the HampshireNew and
United States Constitutions would preclude a new trial. See State v.
Shannon, 653, (1984).125N.H. 667

In order to prove the defendant guilty of threatening,criminal the
State required provewas to beyond a reasonable doubt the defendantthat
threatened the purposevictim with a to 631:4,terrorize him. See RSA I
(d); Richardson, 162, (1993).State v. 138 N.H. 166 To prevail appeal,on
the that,defendant must show viewing the evidence in the mostlight

to State,favorable the no rational trier of fact have guiltcould found
beyond Richardson,a reasonable doubt. See 138N.H. 169.at
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proved throughintent must often be circumstantialA defendant’s
1, (1997),Laudarowicz, theevidence, jury142 N.H. 4 and issee State v.

in lightinfer intent from the defendant’s conductrequisiteto theentitled
Meloon, 257,in v. 124 N.H. 259the case. See Stateof all the circumstances

(1983). presentedthat thefrom review of the record StateWe conclude our
beyondto a reasonablejuryfor a reasonable concludesufficient evidence
purposethe victim a to terrorizedoubt the defendant threatened withthat

him.
call aup to the would allowleading telephoneof the eventsEvidence

when hepurposethat the defendant’sjuryreasonable to conclude
terrorize, express transitorynot tomerelywas tothreatened Solomon

havingthe an extramaritalThere evidence that defendant wasanger. was
number ofwife, and that there had been aaffair with Solomon’s

family. Therefamilythe and Solomon’saltercations defendant’sbetween
telephoneathe his wife had heatedevidence that defendant andwas also

that thecalled her andimmediately reportedafter Solomonconversation
together, and that thedrivingand wife had been seendefendant Solomon’s
jury reasonablyAknew Solomon had called his wife. coulddefendant that

intent when he threatened Solomonhave that the defendant’sconcluded
fear in him.was to instill extreme

hethat the evidence was insufficient becausearguesThe defendant
that he “beat the shit” out ofthat he not tell the victim wouldtestified did

hea and his statement that wouldpulp,”him.or that he “beat him towould
“conditionalhis or son was aagainkill the victim if he ever called wife

however, hetestified, the did state thatThe victim that defendantthreat.”
to a pulp”him and that he would “beat himwould the out of“beat shit”
found theapparentlyFuller Ford. The jurythe defendant’s return toupon

State v.credible, we will not overturn. Seefindingvictim’s atestimony
(1999). conditional,399, 404 werestatements notHodgdon, 143N.H. These

address thea We therefore need notsupportand would conviction.
convicted because hisargument that he could not have beendefendant’s

son conditional.victim’s contact with his wife and wasregardingthreat the

the victim’sthe defendant’s thatargumentisEqually unpersuasive
frighthis ofhe the call undermines assertionphoneconduct after received

not to terrorize.that the defendant did intendand the conclusionsupports
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The law does not therequire that find a ofjury that victim criminal
threatening was actually placed 631:4,in fear in order to convict. See RSA

(d) 2000); (Neb.I (Supp. Saltzman, 239,see v.also State 458 N.W.2d 244
1990); Marchand, 912, (Minn. 1987).State v. 410 N.W. 2d 915 App. While
we recognize that the victim’s reaction to the threat may be circumstantial

intent,evidence relevant to the element of we conclude that even if the
victim was not actually afraid a juryreasonable could have found abeyond
reasonable doubt that the defendant’s topurpose was terrorize.

doWe not address the argumentdefendant’s identification it isbecause
unlikely Kirsch,to in 647,arise a new trial. See v.State 139 N.H. 656
(1995).The defendant’s remaining argument preservedwas not for appeal
because it was not presented at trial. Johnson, 578,See State v. 130 N.H.

(1988).587

Reversed and remanded.

Brock, C.J., J.,BRODERICK,and sat for oral argument but did not take
vote;part in the final DUGGAN,JJ.,DALIANIS and concurred.
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