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or ofregulatory licensing oversightor ofrequirements, filing
the Commission.Insurance

orThird, not to file information or formsrequiredit has been
in self-of rates for itsrequests approval participationfor

plans.all for coveredrequirementsfunding plan,

whole, KSC417-E:1 construed as aof RSAplain languageUnder the
Whaland,v.applies.to which the statute Wadsworthis not an insurer Cf.

1976,(1st 1977) inidentical Laws70, (construing languageCir.562 F.2d 76
ofissue certificatesrelating]57 to insurers whochapter “specificallyas

regulate employeeto directly“no intention ...evincinginsurance” and
(1978). Thus,denied, theinsurers”), 435 U.S. 980plans as cert.welfare

RSA 417-Eruling chaptermistake in thatplaindid not commitarbitrator
to KSC.inapplicableis

mental, astreatment ofargues disparatethat KSC’sMarshall also
417:4,planin violates RSAto its benefitsphysical, disabilitiesopposed

VIII(b) to be2000), discriminatory practiceswhich declares certain(Supp.
acts practicesand unfair and andcompetition deceptive“unfair methods of

VIII(b).417:4, KSC thatarguesRSAin the business of insurance.”
or thein initial beforegrievanceto raise this claim itsMarshall failed

that claim wasus shows no indication thisThe record beforearbitrator.
Thus, it notthe trial court. isthe arbitrator orto eitherpresented

Futures, 143Lynchit. See Merrillwe decline to addresspreserved and
N.H. at 511.

Affvnned.

GROFF, ARNOLD,JJ.,concurred; superiorDalianis, J., O’Neill and
490:3, concurred.under RSAjustices, specially assignedcourt

Hillsborough-southern judicial district
99-645No.

P.of Robert DolanIn the Matter
Cathyand Dolan

21, 2001November



219

Macoul, Salem,John A of by orally,brief and for petitioner.the

Dean, Concord,Penny S. of by orally,brief and for the respondent.

Dalianis, petitioner, Dolan,J. The P.Robert appeals the
(Aliceof Love,recommendation the Master Esq.)S. approved by the

J.)Superior Court (Hampsey, supportthat his child payments be
increased to reflect the of optionsexercise stock he acquired after his

respondent,divorce from the Cathy L. Dolan. We affirm in part, vacate in
part and remand.

partiesThe legaldivorced in 1996 and custodyshare of their three
respondentchildren. The physicalhas custody of the children. The

ispetitioner aemployed president publiclyas vice of a corporation,held
participatesand in his employer’s stock He atoption plan. worked this

company during the course of marriage.the The finalparties’ stipulation
required petitioner paythe to the respondent supportchild in the amount

$1,400of per $1,650month for the first years,two and per month
thereafter. This support obligation was upon petitioner’sbased the then

$70,980.salaryannual of
22, 1998,AprilOn respondentthe moved to increase her child support,

thatalleging petitioner’sthe gross salary had increased and he had
1998,exercised stock Inoptions. petitionerthe toreported wages the

$129,787.41.Internal Revenue Service of This amount included the
petitioner’s andsalary proceeds realized from selling shares of stock held
for less yearthan one the petitionerthat had purchased optionswith stock
from his employer.

1999,In April the court entered a temporary increasingdecree the
petitioner’s $2,140support toobligation per month to reflect his then
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proceedsexcluded the from the sale ofsalary.current annual The court
thethis income not fall within“[did]the stock becausepetitioner’s

under thecalculating supportof of childpurposesdefinition income for
totemporaryThe the order affordcourt madesupport] guidelines.”[child

petitioner’s options.about the stockdiscoverythe respondent additional .
1999, decree, ruling thattemporarymodified itsAugustIn the court

and of hispartawarded to the divorce asoptions petitioner“stock after
income should beemployerwith his constitute andcompensation package

thatThe court noted thein assessment of childany support.”included
upon petitioner’sin 1999 based the 1998sought supportchildrespondent

amount, found,$129,787. representedthereported of Thiswages court
motion,to the andby petitioner prior respondent’sincome received the

will be innecessarily petitioner’sa reflection of what income“may not be
ruled child supportthe the court that would remainAccordingly,future.”

The court further$2,140 monthly upon petitioner’s salary.at based the
ruled, however,- child amount would also includemonthly supportthat the

12,“granted after Marchan amount to reflect stock optionsadditional
actuallymotion]the date of the and[presumably, respondent’s1999
paycourt ordered the to theby petitioner.” petitionerthe Theexercised

option,he exercised the and thesupport permittedadditional child when
option by twentyto value of the exercised stockpetitioner reduce the

tax The also thatgainsto the rate. court orderedpercent, capitalreflect
optiontheguidelines percentage appliedthe be to exercisedsupportchild

topayable respondent.to thesupportdetermine the child
reconsideration,and which the courtrehearingThe moved forpetitioner

appealdenied without a and this followed.hearing,
the to hispermit petitioner purchaseThe stock at issueoptions

them, the petitioner purchasesat a To exerciseemployer’s price.stock set
Uponis him. exercise ofthe at this and the stock transferred topricestock

is thepetitioner may paper profit,the the realize a which'options,
pricethe market when he exercisedpricedifference the set andbetween

hisreports optionsthe that he has exercised onpetitionerTheoption.
to he to sell theAccording petitioner,tax the when wishesincome return.

stock, Exchangea andhe file form with the Securitiesmust Commission
(SEC) in toand, dayshe then has sell.approves, ninetyif the SEC which

sold,are the realize actual whichpetitioner may profit,Once the stocks an
profitless the he realized when he exercisedpaperbe more or thanmay

to theAccording petitioner,the the if he chooses not sell stockoption. to
the seekingwithin he must file another form with SECninety days,

At final stated thathearing, petitionerthe stock. thepermission to sell the
right away.”[the stock]’s sold“typically
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arguesOn the that the trialappeal, petitioner erroneouslycourt
considered the exercise of stock aspost-divorce options income for child
support Alternatively, argueshe that the methodpurposes. by which the
trial court included the exercised stock asoptions income was erroneous.
These are issues of first for thisimpression court.

I

We first address whether post-divorce optionsexercised stock are
purposesincludable as income for the of calculating support.child RSA

chapter system458-C establishes a uniform for determining supportchild
Forobligations. purposes calculatingthe of a childparent’s support

2000):2,obligation, RSA 458-C IV defines(Supp. “gross income” as

source, unearned,all income from any whether earned or
to,including commissions,but not limited wages, salary, tips,

annuities, benefits, income,social security lotterytrust or
interest, dividends,gambling winnings, income,investment net

income, income,rental self-employment businessalimony,
bonuses,profits, pensions, and payments from other

government programs____

definition,Under this broad we hold that the exercised optionsstock must
be included as income for the ofpurposes calculating child support.
According petitioner,to the he regularly receives stock fromoptions his
employer and they operate as an incentive. “Although profitsthe which are
realized when an employee exercises an tooption purchase his employer’s
stock, at a discounted price, explicitly statute,are not mentioned in the
such options analogousare to a Kenton,‘bonus’....” Kenton v. 571 A.2d

(Del. 1990).778, 782 They are also included within the phrase “all income
458-C:2, IV;from RSAany Kenton,source.” see also 571A.2d at 782.

theCategorizing exercised stock options as income serves the policy
goal of minimizing the economic consequences of divorce to children. See

(1992).RSA 458-0:1 If the optionsexercised stock are not deemed income
for child support apurposes, person could avoid child support obligations
merely by choosing to be incompensated stock options instead of by a

Moreover,salary. children deprivedwould be of the standard of living
equal to that of the subsequent family of the parent paying support.child
See id.

Other courts considering this issue have treated exercised stock options
as income for the ofpurposes calculating See,child support. e.g., Kenton,
571 A.2d at 782-83 (post-divorce profits realized from exercise of stock
option are income for child support purposes); In re Marriage of

(Colo.19, 1995)Campbell, 905 P.2d 20-21 Ct. App. (post-divorce proceeds
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are income for childoptions supportfrom actual exercise of stock
the do not addressupon petitionerThe cases which reliespurposes).

child and thus aresupport purposes,whether stock are income foroptions
MacAleer, 829, 833See, v. 725A.2dinapplicable e.g.,to this case. MacAleer

(Or.(Pa. Powell, 612,1999); App.934 P.2d 613 Ct.Super. Ct. Powell and
1997).

andoptionsThe that his exercised stock are assetspetitioner argues
purposes.includable as income for child supportthus should not be

Rattee,fact,Exercised stock in have a dual nature. Rattee v.options, Cf.
(2001) (asset44, for distributionmay property equitable146 N.H. 49 be

marriage maydissolution of and income from the asset bepurposes upon
are likesupport obligation). Theyused to determine child assets because

interest in aright purchase ownership corporation’sa to anthey represent
“thetheystock. have characteristics of income because ownerThey permit

in value of the stock its actualcapture appreciation priorto the to
(1999).331,Seither, 2d Thepurchase.” optionsSeither v. 779 So. 333 stock

issue, income,. to the as a form ofgiven petitionerat like were
and, assets,unlike most were not alienable.compensation,

case, treating petitioner’s post-divorceIn this we believe that the
childoptions support purposes necessaryexercised stock as income for is

Only by maythe of the child laws. so wepolicy goals support doingto meet
minimize the economic of divorce on the children and ensureconsequences

living equal petitioner’sthat a standard of to that of thethey enjoy
subsequent family. See RSA 458-C:l.

not,that stock dopetitioner argues optionsThe next the exercised
“reliable, consistent,cannot, customaryand a orprovide predictable

generatedsource of While we that the income fromagreerevenues.”
may sporadic,exercised stock be we do not believe that thisoptions

Thejustifies excluding support statutoryit from the child calculation.
ofspecifically types nonrecurringdefinition of income includes other

income, and RSA 458-­lottery gambling winnings,such as or bonuses. See
Furthermore,C:2, the has the means forlegislature providedIV.

trial the discretion to theaddressing by giving adjustthis issue courts
child would result insupport guidelinesaward where the uniformapplying

2000).458-C:5,1(j)RSA“confiscatory support (Supp.a order.”

II

next the that the trial courtpetitioner’s argumentWe address
rehearing.his for reconsideration and Theerroneously requestdenied
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topetitioner argues required grant requestthat the trial court was his
it the The recordtemporary warning.because revised decree without

temporary onlythis assertion. The trial court revised the decreebelies
athearing partiesafter the marital master held a final which the

the Atoptionsaddressed whether stock were includable as income. the
hearing, specifically petitioner’sfinal the master informed counsel that she

regarding options fullywould hear issues the stock de novo. The court
the inby petitionerconsidered issues raised the his motion for

rehearing, accordinglyreconsideration and and did not abuse its discretion
motion.by denying the

Ill

Finally, we address the method of theincluding petitioner’s
optionsexercised stock as income for child Thesupport purposes.
thatpetitioner argues the trial court abused its discretion in the manner in

which it included his optionsexercised as income. We Having aptlyagree.
concluded that income,exercised stock are includable asoptions the trial
court should have added them to the petitioner’s gross income when

thecalculating parties’ total support obligation pursuant to RSA 458~C:2&
2000). Instead,:3 (Supp. the trial applied statutorycourt the formula to the

petitioner’s salary alone and excluded the proceeds from the sale of his
stock. Accordingly, we vacate the ordercourt’s and remand for further
proceedings consistent with this opinion.

in part; part;vacated in and remanded.Affirmed

Brock, C.J., Broderick, Duggan, «1J.,and Nadeau and concurred.
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