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judicialHillsborough-southern district
2000-435No.

Gordon Allen & a.

v.

HampshireThe State of New

26, 2001November

Nelson, Kinder, P.C., (WilliamMosseau & Saturley, of Manchester C.
Saturley on the orally),brief and for petitioners.the

(AnnePhilip T. McLaughlin, attorney general Edwards,M. special
senior assistant attorney general, on Rath,the brief and orally), and

and,Young Pignatelli, P.A., (.Martinof Concord P. on theHonigberg
brief), for the State.

Smith, LLP, (JohnUpton, Sanders & of Concord TeagueF. on the
brief), for the Towns of New London and Newbury, as amici curiae.

Dalianis, J. This is an interlocutory transfer rulingwithout from the
Sup.Superior J.),Court 9,see(Hampsey, whether,CT. R. asking for the

I,ofpurposes 1,Part 2 II,Articles and 12 and Part Article 5 of the New
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Constitution, cooperative school districts are theHampshire appropriate
pay beyonddistricts for taxes assessed to for educational servicestaxing

the thequestion negative.those for with State funds. We answer inpaid
a thequestion concerning petitioners’The have also transferredparties

light ruling,to fees. In of our this is moot.right attorney’s question
presented interlocutorythe statement of the case in theaccept“We

(1999).DeVeau, 523,transfer.” Trovato v. 143 N.H. 524 The formation and
are RSAcooperative governed generally byof school districtsoperation

one orEvery cooperative195. school district has more formulaschapter by
the its costs the schoolapportions among pre-existingwhich district

towns).(ie., statute,By bythese formulas are determined thedistricts
the schoolcomprise cooperativein the towns that district. Seevoters RSA

(1999)195:7, organized:8 to school districtscooperative before(applying
2000)1,1963); 195:18,IH(e), :18,(g), (Supp. (applyingVI-VIII toJuly RSA

195:18).organizedschool districts under RSAcooperative Most
ofrely uponschool districts use formulas that a combinationcooperative

in theaverage daily membershipand studentequalized property valuation
(Con-Val)instance, Valleytowns. For in the Contoocookconstituent

District, apportionedSchool half of the district’s costs are onCooperative
the of valuation in town and half areequalized propertybasis each

student in eachaverage daily membershipon the basis ofapportioned
other than the of realtown. As a result of formulas that use factors value

rates the towns amay vary amonglocal education taxproperty, within
of identical inProperty adjacentschool district. value townscooperative

rates,mayschool district be taxed at differentcooperativewithin a
workingsthe of the formula.depending upon

in one of the that make eitherpetitioners upEach the resides townsof
Cooperativethe School District or the MascenicCooperativeCon-Val

1996, alleginginitiated this action in that theTheySchool District.
rates Con-Val anddiffering cooperativetax within Mascenicthe .school

Partrequirementdistricts violated the and reasonable” of“proportional
II, I, 1, 2Article 5 and the of Part Articles andequal protection provisions
12 of the New Constitution. The State moved to dismiss theHampshire
action, The trial court framed “the issue”granted.which the court decisive

or the school district is thecooperativeas “whether the individual towns
State,In the the court determined thattaxing rulingclass or district.” for

the the districts and held that tax rates couldtaxingtowns wereindividual
a without the Newvary cooperative implicatingfrom town to town within

transfer,interlocutoryFor the of thisHampshire purposesConstitution.
nullity.we treat this as aruling

appeal pending,The and their was wepetitioners appealed, while
(1997)Governor, 142School District v. N.H. 462decided Claremont
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II). II,In held “the ofpresent systemClaremont we that0Claremont
... in New is Id.financing public Hampshireeducation unconstitutional.”

the petitioners’ superiorat 465. We then remanded case to the court for
II.proceedings consistent with Claremont

1998, the IIsuperior requiredIn June court ruled that Claremont a
finding that the scheme at issue was unconstitutional. The trialstatutory

itcourt reasoned that scheme was unconstitutional because ofpartthe was
the education we held II. Infunding scheme unconstitutional in Claremont

2000,May superior parties outstandingthe court ordered the to theframe
in the and to proposedissues case submit a order to transfer issuesthese

this Thisruling interlocutorywithout to court. transfer followed.
II, 5 of HampshirePart Article the New Constitution “allrequires that

— is,proportionatetaxes be and inequalreasonable valuation andthat
omitted).in (quotationuniform rate.” Id. at 468 “The test to determine

is equalwhether a tax and proportional is to whether theinquire
taxpayers’ was valued at the same centproperty per of its true value as all
the taxable in the Id.property taxing (quotationdistrict.” and brackets
omitted). Thus, determining it is constitutionally permissiblewhether for

varyrates to fromtax town to within cooperative school districttown a
depends upon the cooperativewhether school district or the is thetown

district,If the istaxing district. town the taxing then it is forpermissible
varytax torates the thatamong cooperativetowns comprise the school

hand,district. On other if cooperativethe the taxingschool is thedistrict
district, then taxthe rates within the cooperative must uniform. Forbe the

transfer,ofpurposes interlocutorythis the parties agree that the attaxes
local,issue are and are not State entitytaxes. The sole issue is which local

is appropriate taxingthe district.
District, (1964),In Gilsum v. Monadnock School 105 361N.H. and

Fitzwilliam, (1964),Monadnock School District v. 105 487N.H. we
implied II,that taxingthe district for Part Article 5 is townpurposes the
and not the schoolcooperative district. We see no to departreason from

casesthese today.
At issue in theGilsum was allocation of tocosts aoperate regional

withinschool the RegionalMonadnock School District. The Monadnock
Regional School District had been subtracting from the entire district

the inbudget amount it received State allocatingfoundation aid before to
Gilsum,each town its share of costs. 105 N.H. at 363. towns ofThe Gilsum

and objectedSullivan to this procedure, that thisarguing under approach,
they received State theyless foundation aid than were entitled to receive
and to moneyhad raise more through theytaxes than would have tohad

theyraise had received all of the State foundation aid to weretheywhich
entitled. Id. at 363-64. Gilsum and Sullivan argued that the school district
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toregardhave first each town’s share of costs withoutshould determined
aidaid credited town with the full amount of Statethe State and then each

to the town entitled. Id. at 363.which was
isthat “that town whichagreed, observing legislatureWe the intended a

aid toa a school district should benefit from foundationcooperativeofpart
ifextent its school district would have benefitedpre-existingthe same that

Thus, that aid paidit at 365. we held the State foundationstill existed.” Id.
ofof measured the needscooperative byto school district “because andthe

district,” to be to town whicha school had credited thepre-existing
the school district. Id.pre-existingconstituted

489-90, of inFitzwilliam, at four the towns the MonadnockIn 105 N.H.
district,in bythat the other towns theSchool District assertedRegional

aid,toto the the used allocate foundation wereagreeing method district
contraryfrom method to the Gilswmboth that this wasestopped arguing

in theadopt the Gilswm methoddecision and that the district should
that torightsThese four towns also claimed their constitutionalfuture.

if the districtequaland would be violatedproportional protectiontaxation
claims,rejectingmethod. Id. at 494-95. In bothadoptwere to the Gilswm

of create schoolauthority legislature cooperativewe reaffirmed the the to
“the in the costs of willoperationdistricts and to determine manner which

atdesiringthe to such a district.” Id.joinbe between townsapportioned
494.

method,of theapplicationIn we held that the Gilswmparticular,
the tobyit increase the to be raised four townsalthough would amounts

costs,regional operatingtheir share the school’s did not “result[]meet of
on thein an in the burdendisproportion placedsuch unconscionable

to relief means ofbyof towns astaxpayers respective requirethe
at explained:Id. 493.As weestoppel.”

thetogetherThe fact the of this aid withreceiptthat
costs the schoolcomputation operatingof the of district

in act theaccording authorizingto a formula contained the
in increation of a results one town the districtsuch district

attendingto more dollars thehaving per pupil cooperativeraise
not anplaceschool than another town in the same district does

particular taxingtax burden on inhabitant of aunequal any
required.which is the Theequalitydistrict constitutional

guarantee taxingnot that all districts shallConstitution does
educate,an to or thehave number of thatequal pupils

becosts of education shall identical.aggregate

omitted).(citationat 495-96Id.
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town,Both Gilsum and Fitzwilliam rest the thatupon premise the or
district,pre-existing taxingschool is the forrelevant district a

ofanalysisconstitutional the taxes used support cooperativeto a school
decisions,district. Under these indifferences local education ratestax

inamong cooperative II,towns a doschool district not violate Part Article
5 of New Hampshirethe Constitution.

Our decision in IIClaremont does not Inrequire a different result.
II,Claremont we reasoned in light obligationthat of the provideState’s to

education,a constitutionally adequate the State the taxingwas relevant
for II,district taxes needed to this obligation.fulfill Claremont 142N.H. at

clear, however,469. We made that our decision not “preventdid the
legislature from authorizing local school districts to dedicate additional
resources to their toschools or develop programs beyondeducational

requiredthose for constitutionally publica atadequate education.” Id. 475.
Thus, while IIClaremont to funds used fulfillapplies to the State’s
obligation provide education,to a constitutionally adequate Gilsum and
Fitzwilliam toapply providefunds used to beyondeducational sendees

requiredthose for constitutional adequacy.

petitionersThe argue cooperativethat school are taxingdistricts the
districts because all of the tax inschool monies collected the cooperative
school district provideare used to educational services within the
cooperative rejectedschool district. We a similar assertion in Claremont
II, 142 N.H. at 468 State’s(rejecting argument that school tax at issue was

district”).local because it in“spent onlywas the

The petitioners next cooperativeassert that the isschool district the
taxing district taxpayersbecause within a cooperative school district share
the “common of providingburden” That taxpayerseducation within it. the

a,within the towns comprising cooperative school district share a “common
requireburden” does not theythat be as grouptreated one for the purpose

of analysis II,an under Part Article 5. As we inexplained Keene v.
332, 335-36(1924):Roxbury, 81 N.H.

are[W]hen there common oroverlapping, intermingled rights
benefits,or it is within the tolegislative power make a

burden____Inreasonable division of the fixing the division of
the burden between the theregroups,two is no constitutional
provision requiring that it shall be so established that
taxpayers in groups payboth shall an inequal share proportion

theirto taxable theirestate in Itgroup. requiredis not that
they be treated as one group. From the the questionnature of
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inequalityaninvolved, would often lead toany such limitation
that to be rectified.greater soughtthan

195 theRSA evinceschapterThe next contend thatpetitioners
taxingare thecooperativethat school districtsintent thelegislature’s

disagree.districts. We
the aslegislaturethe intent of“This the final arbiter ofcourt is
its weconstruing meaning[,]in the words of a statute. Whenexpressed

statute, possible,in wethe and wherelanguagefirst examine the found
Appeal Estateordinarythe and to words used.”meaningsascribe plain of

omitted).(2000) bracketsLunen, 82, 86N.H. and(quotationVan 145of

that195, particular,in demonstratechapterof RSAprovisionsTwo
RSAtaxingto relevant districts.intended the towns be thelegislaturethe

(1999) each district’spre-existingto determinerequires195:14 the State
thoseservicesprovideof to educational aboveshare the costsproportional

forpaidThese costs areconstitutionally adequatefor education.required a
pre-existingeachThe State determineslocal education taxes.with

(1) district’sdetermining pre-existingeachby:district’s shareproportional
theusingto be apportionedof the total amountshareproportional

(2)formula; deducting pre-existingeachdistrict’s andcooperative school
Thus,itsfrom share.adequate proportionaldistrict’s education costschool

town)(i,e., theis195:14, school districtpre-existingunder RSA the
to finance educational servicesdistrict local taxes usedtaxingrelevant for

195:18, (Supp.IXadequacy.for constitutional RSArequiredabove those
taxes2000) to “the total amount ofthe State determinesimilarly requires

and “the shareproportionalschool districtcooperativeto be raised” for a
preexistingeach school district.”byof said taxes to be borne

that, 195, thechapter cooperativeunder RSAargueThe petitioners
thethat has all ofgovernment”“a form of schoolschool district is new

townupon singleto all of the liabilities conferredsubjectand ispowers
(1999). true, notmaythis be it doesdistricts. See RSA 195:6 Whileschool

to all purposes.districts cease exist formean that the schoolpre-existing
based evidence in Smell v. Statepetitioners’ argument, uponThe of

no(2001), and warrants146 364 lacks meritNew N.H.Hampshire,
(1993).321, the137 N.H. 322 Asv.Vogel Vogel,extended discussion. See

theout, upon cooperativeno bearingSmell has whetheraptly pointsState
for Parttaxingare the districtsappropriatedistricts or the townsschool

II, Article 5 purposes.
equaldeveloped protectionhave not theirpetitionersBecause the
Chick, 141 N.H.substantively.it See State v.do not addressargument, we
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503, (1996)504 to(passing reference claimconstitutional renders
waived); (1988) (“off-handFearon, 494,130argument Keenan v. N.H. 499

rights supported argumentinvocations” of constitutional neitherby nor
consideration).no extendedauthority warrant

Remanded.

Nadeau, J., concurred; O’Neill, JJ.,Groff and superior court
justices, 490:3,assigned underspecially RSA concurred.
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