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503, (1996)504 to(passing reference claimconstitutional renders
waived); (1988) (“off-handFearon, 494,130argument Keenan v. N.H. 499

rights supported argumentinvocations” of constitutional neitherby nor
consideration).no extendedauthority warrant

Remanded.

Nadeau, J., concurred; O’Neill, JJ.,Groff and superior court
justices, 490:3,assigned underspecially RSA concurred.
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(GordonNourie, andP.A., Rehnborg,of Manchester A. Jr.Wiggin &
brief, orally), for theRehnborgon the and Mr.Doreen F. Connor

plaintiffs.

(WilliamKinder, P.C., C.Nelson, ofSatmiey,Mosseau & Manchester
brief), Capone,on the and Celrulo &Saturley and Catherine A. Blanchard

LLP, Boston, brief,the andof A. Grossbaum onMassachusetts {David
for the defendant.McKelvey orally)Maura K.

Eric aNADEAU, appealBianco and Falkenham fromJ. Plaintiffs James
J.) (1997) asorder RSA 491:22-bSuperior interpretingCourt {Conboy,

attorney’scosts fees. Into reduce an award of andproviding discretion
addition, defendant, to aCompany, objectsthe the Home Insurance

the award court costsjudicial supremereferee’s recommendation for of
that thefindingfees. affirm the trial court’s fees wereattorney’sand We

the of acharges, filingand for overhead andnot severable that other
motion, the tonot We reverse trial court’s decisionwere reimbursable.

the recommendation of theby thirty percent. adoptreduce the fees We
fees andjudicial awardingreferee costs.

Bianco, Bianco,P.A., FarleyThe relevant facts follow. James Michael
time,in thelegalEric were sued 1994 for Atmalpractice.and Falkenham

liability theprofessional policy bythe were insured under aplaintiffs
to all and thecoverage plaintiffsdefendant. The defendant denied four

judgmenta in thesubsequently petition declaratoryfiled forplaintiffs
court that the wassuperior obligatedcourt. The ruled defendantsuperior

underlyingextend to four for thecoverage plaintiffsto defend and all
eventuallyand this courtmalpractice appealedclaim. The defendant

toBianco Eric were entitledonlydetermined that James and Falkenham
coverage.

attorney’splaintiffsThe filed motion for court costs and reasonablea
court, datedByfees in to RSA 491:22-b. ordersuperior pursuantthe

2000, onJanuary 19, the court found that the costs incurredsuperior
not from the costsplaintiffsof the two successful were severablebehalf

Therefore,of afterplaintiffs.incurred behalf the two unsuccessfulon
fees,attorney’sand thedetermining appropriate court costs reasonable

$33,235.04,by awarding plusthe thirty percent,trial court reduced award
filingthe of that motion.reasonable fees related to

and courtattorney’s supremeA motion for court costs fees for
apetitioncourt We the towas filed in this as well. referredproceedings
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referee, who determined that the unsuccessful claims were notjudicial
severable from the successful claims. He recommended that the prevailing

$23,222.50,awarded costs fees in the ofplaintiffs togetherbe and amount
attorney’swith reasonable fees and costs to the of thatfilingrelated

represents requested,motion. The award the entire sum minus certain
fees and costs deemed not recoverable. Both to theparties object judicial

findingsreferee’s and recommendation.
We address the court’s attorney’sfirst trial allocation of costs and fees.

RSA 491:22-b “Inprovides: any coverageaction to determine of an
491:22,RSA ifpolicy pursuantinsurance to the insured in suchprevails

action, shallhe receive court costs and reasonable feesattorney’s from the
insurer.” The trial inabilitycourt determined that an to allocate andcosts
fees prevailing plaintiffsbetween and non-prevailing plaintiffs did not

themean that to fullprevailing plaintiffs were entitled reimbursement of
Rather,costs and fees. trialthe court considered factors taken from

Groceries, Inc., (1977),v. 294,Couture Mammoth N.H. 296117 to
determine the ofpercentagereasonable allocation costs and fees between
the prevailing non-prevailingand plaintiffs.

inRelevant factors the determination of reasonable fees include
involved, nature,the amount the novelty, difficultyand of the

litigation, attorney’sthe and skillstanding the theemployed,
devoted, area,time the customary fees in the the toextent which

the attorney prevailed, and the therebybenefit bestowed on his
client.

Couture, 117 N.H. at 296. After considering factors,these specifically the
extent plaintiffs’to which the attorneys prevailed and the benefit they

on plaintiffs,bestowed the trialthe court determined athat thirty percent
inreduction court costs attorney’sand fees was appropriate.

When reviewing an of attorney’s statute,award fees mandated by
the usual standard of review is the ofabuse discretion standard. See White

Francoeur, (1994).v. 307,138 N.H. 310 The areversal of discretionary
standard, however,decision under this is not a reflection theupon conduct

of the judge,trial but anrather is appellate determination that the record
fails to an objectivedisclose basis for a ofsustainable exercise discretion.

“This court ... is the final arbiter legislature’sof the intent as
expressed in the words of the statute a Popeconsidered as whole.” v. Town

Hinsdale, (1993).233,137 intent,N.H. 237 “In determining we drawof
concerninginferences a statute’s meaning compositionfrom its and
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statutory words and their usualphrasesstructure. This court ascribes to
suggestsunless the statute itselfmeaning,and common otherwise.”

omitted).219, (1996)Goshen, 141 N.H. 221 (quotationStevens Townv. of
in RSA 491:22-b that courtstatutory employed providesThe language

it isattorney’s paid.fees shall be Once determinedcosts reasonableand
toprovidesRSA 491:22-b discretionprevailed,that the insured has

attorney’sthe fees are reasonable.solely requesteddetermine whether
However, fees are nonseverablewhere the trial court determines between

feesit is axiomatic that thosenon-prevailingandprevailing plaintiffs,
Therefore, hold fees arecannot then be we that wheresegregated.

severed, thereasonable, requiresof RSA thatbeingbut 491:22-bincapable
attorney’sall court costs and reasonablebe awardedprevailing plaintiffs

or eliminatedis no here that the trial court reducedThere indicationfees..
Rather, courtbased their reasonableness. it seems thespecific uponfees

fees, board, a of perceivedacross the mattergenerally reduced the as
been,may it not warrantedmeaningwell as this effort have wasequity. As

therequired bythe or statute.by facts
themadebilling arrangementThe that theargues plaintiffs’defendant

law firm to fourrepresentfees The retained oneplaintiffsnonseverable. all
plaintiffinterests, agreement pay specifican that each aplaintiffs’ without

a feeof the fees incurred. If the had arrived atpercentage plaintiffs
to. .theallocating attorney’sit. issplitting agreement, argued, fees

a Thesimplehave been matter. defendantprevailing plaintiffs would
all of fees when oneargues awarding requested attorney’sthat the

and createsattorney represents prevailing non-prevailing plaintiffsboth
shifting.feeripe inappropriatecircumstances for

thirtyorder not indicate that the percentThe trial court’s does
billingwith an “unorthodox”adjustment any practice.reflected concern
haveamong might simplifiedthesharing agreement plaintiffsWhile a fee

costs,of and its absence is not dispositive.the allocation feessubsequent
non-prevailingboth andfacing prevailingGiven that the issueslegal

same, had each retained counselplaintiffs separatewere the theplaintiffs
bills, likelyhave with several morethe defendant would been confronted

than the bill at issue.cumulatively larger single presentlythan not
toTherefore, the retention of one firm representthere is no evidence that

plaintiffs increased the defendant’snon-prevailingboth andprevailing
case, a theIn this Westrike balance betweenliability under RSA 491:22-b.

representsof fees individual counsel severalpossibility shifting when
fees counselincreasingthe of when severalprobabilityclients and

clientsrepresent separately.individual
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the ofargues thirtyThe defendant further that trial court’s reduction
record timepercent appropriatewas because the indicates considerable

to for thespent attempting coverage non-prevailingwas establish
correspondencesThere andplaintiffs. telephoneare also certain calls

plaintiffs’ attorney plaintiff Farleybetween the and that the defendant
inthirtymaintains the reduction fees and costs.justify percent We

disagree. Nothing in trial order that courtthe court’s indicates the made
percentthe for thethirty adjustment compensateto aforementioned

expenditures. The court andtrial determined that overhead costs fees
an motion escrow wereconcerning unsuccessful to funds not recoverable.

awarded,If any specificto the costs feesadjustment reflectingand and
expenditures attempting coverageidentifiable such as to forestablish the

non-prevailing plaintiffs or telephone non-prevailing plaintiffscalls with
warranted,was it should have been made in a way.similar

We argumentshave considered the defendant’s remaining concerning
fees,superior costs attorney’s merit,court and and find them to be without

nowarranting Vogel, 321,further discussion. v.VogelSee 137 N.H. 322
(1993).Therefore, we the ofreverse decision the trial court remand forand

ofentry an award of and opinion.costs fees consistent with this

Next, we the judicialaddress ofreferee’s allocation court costs and
attorney’s fees. The defendant contends that the judicial referee erred in
granting fees and costs associated with the appellate action without first
reducing that award by fifty to thatpercent reflect two of the four
plaintiffs (1997)did not Weprevail. disagree. RSA 490:8 provides,
“Questions of fact pending before the court heardmay be and determined

oneby justices,or more or aby master or referee the mayas court order.”
The of judicialstandard review findingsfor of fact made aby judicial
referee is whether a reasonable person could reach the same conclusion
based theupon presented. Case, 326,evidence Drucker’s 133 N.H. 329Cf.
(1990). The referee found that acknowledgement by both parties that
unsuccessful claims notwere from preventedseverable successful claims
the ofreduction fees and costs by fifty percent. The referee’s findings that
the fees of the prevailing plaintiffs and the non-prevailing plaintiffs were

bynonseverable is echoed the trial court in the matteraccompanying and
reasonable in oflight addition,the evidence presented. In weas noted
above, where the nonseverable,trial court determines that arefees it is
error Therefore,to toattempt segregate those fees. the judicial referee’s
reasonable determination that in questionthe fees were nonseverable
correctly precluded the ofparsing those fees.

The defendant’s remaining arguments are tosimilar madearguments
theconcerning superior court action and have been addressed above.
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Therefore, we the referee’s recommendation to award courtadopt judicial
$23,222.50.in We alsoattorney’scosts and reasonable fees the amount of

that in thejudicial expensesthe referee’s recommendation overheadadopt
areamount of not recoverable.$859.46

attorney’sthe reasonable fees and court costsFinally, plaintiff requests
for to RSA 491:22-b. We order the to fileappeal pursuant plaintiffthis

thirty attorney’swithin an affidavit the costs and feesdays detailing
thirty daysThe defendant shall have thereafter tosought. respond.

Affirmed, part; part;in reversed in and remanded.

DALIANIS, J., concurred; ARNOLD, JJ., superiorGROFF and court
490:3,under RSA concurred.justices, specially assigned
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