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II. Opportunity to Read Release

Mr. Dean next thatargues depositionhis and affidavit raised a
material issue of factdisputed opportunityas to whether he was denied the

admission,to read the Release. disagree. ByWe his own Mr. Dean had the
Release,opportunity to read the chose not to take it. inbut As he admitted

deposition,his the Release was on a held aalthough clipboard by female
employee,race track he didn’t think in“really taking clipboardabout” the

his hands moving Althoughand it closer to him. he was tophysically able
read where the document noted that it was a release of “heliability, never
bothered” to do so because he was attention to the“paying girl” holding
the Release. failed to avail himself of that“Having opportunity, yet gaining
the admission to which his was a condition he cannotsignature precedent,

complainnow that he had no notice of the of the heimport paper signed.”
Barnes, omitted).128 (quotation,N.H. at 108 brackets and ellipsis

III. Failure to Identify by NameDefendants

Mr. Dean next contends that the Release was invalid because it
identify byfailed to the defendants name or reference something from

which he could have ascertained their names. agree‘We with the trial
court’s determination that the functional rather than the specific
identification of those released made clear ... that the to applyrelease was
to all parties associated with the race.” Arnold v. Shawano County Agric.

(Wis.161,Society, 1982),317 N.W.2d 164 Ct. App. aff'd, 330 N.W.2d 773
(Wis. 1983).

and remanded.Affirmed

Brock, C.J., Broderick, Duggan, JJ.,and Nadeau and concurred.
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Philip Rice,T. McLaughlin, attorney general M. senior assistant{Ann
attorney general, on the and orally),brief for the plaintiff.

Evans, defender,Risa appellate Concord,assistant of by brief and
for theorally, defendant.

Broderick, defendant, O’Connell,J. The William J. hisappeals
conviction for indirect criminal contempt. We reverse and remand.

The record supports the following facts. Debora-Marie Rogowicz and
the defendant had a romantic forrelationship years.several In September
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1999, familyviolence him. TheRogowicz petition againstfiled a domestic
October,in which mandated thatearlydivision a orderprotectiveissued

harass,contact, stalk, intimidate otherwise interferethe not ordefendant
orRogowicz’sperson liberty.with

issued,the order wasprotectiveone month afterApproximately
thehearing, allegingan thatrequest emergencyfiled a forRogowicz

FamilyTheviolated the order on numerous occasions.defendant had
(Carbon, J.), as a motion for criminalRogowicz’srequesttreatedDivision

rightsthe and his attendantallegationsnotified the defendant ofcontempt,
county prosecutormatter to the Thecounty prosecutor.and referred the

nature,”inbeingthe ease as “civil and declinedmisconstruedapparently
to it.pursue

Colt,1999, the director of NewAttorneyIn late November Susannah
filed anProject,Assistance Domestic ViolenceHampshire’s Legal

Rogowicz.in the case on behalf of Colt’s essentialappearance contempt
role, however, the defendant for criminal Theprosecute contempt.was to

aprosecutor,assumed the role of butrecord is not clear on how Colt
herfamilythat the divisionalleges requestedshe filedpleading

appearance.
theprosecutingfiled a to Colt from“preclude”The defendant motion

case, in a criminal convictiongainingthat she had an interestasserting
violence and assistproject perhapsbecause it would benefit the domestic

that Colt’s client in the matterfunding. arguedin future He alsosecuring
—thus, and theserving Rogowiczwas Colt was two mastersRogowicz;

that this could result in aarrangementState. The defendant contended
to her client and herobligationsconflict between Colt’s ethical

concerned that Colt’sparticularlyduties. The defendant wasprosecutorial
conflictobligation comply discovery requeststo with wouldprosecutorial

theduty protect by attorney-client privilege.with her to material covered
J.) Colt,the to{Kelly, disqualifyThe Division denied motionFamily

gainingthat Colt had an interest in arejecting argumentthe defendant’s
“thoroughly unconvincingto the as and withoutprojectconviction benefit

not, however,did address the defendant’ssupport.” familyThe division
herRogowiczcontention that of conflicted withrepresentationColt’s

criminalduties. The defendant was convicted of indirectprosecutorial
contempt. appealThis followed.

The this is whether the trial court committedpresented by appealissue
counsel for a who benefited from a courtby allowing partyreversible error

thecontempt allegedorder to indirect criminal for violations ofprosecute
and, thus,a of we a de novoquestion applyorder. This issue is law

(1999).Paulsen, 447, 449143standard of review. See State v. N.H.
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is “a and. offense thatContempt specific [common lav?]substantive
and distinct from the matter in out of which theseparate litigationis

Waters, Inc.,v. Cedar 118 N.H.contempt Nottinghamarose.” Town of
—(1978) omitted).282, (quotation contempt285 The two classes of civil

— distinguished by purposeand criminal are the character and of the
topossible punishment. contemptWhile civil is remedial and aims coerce

with a court for the benefit of the criminalcompliance complainant,order
byseeks to of the court thecontempt dignity punishingvindicate the

a See id. Criminal contemptcontemnor with determinate sentence.
out of are between the and theproceedings arising litigation publiccivil

defendant. See id.

theGenerally, proceeding contempt satisfya for criminal must
Lieber,of a criminal State v. 146procedural requirements proceeding.

(2001). State, however,105, 107 The common law of has notN.H. this
bythe institution and of certain criminalprecluded prosecution complaints

(Haascitizens established limitations. See Stateprivate within
(1987).Rollins, 684,v. 129 N.H. 685 This common lawComplainant)

believe,principle, we extends to the initiation and of a criminalprosecution
contempt proceeding by private attorney.a

Indeed, A., 787,in Young v. U.S. ex rel Vuitton et Fils S. 481 U.S.
(1987),793 the United States Court concluded that it is well-­Supreme

that courts inherent to initiate“possess authority contemptestablished
orders,proceedings for disobedience to their whichauthority necessarily

encompasses abilitythe to aappoint private attorney prosecuteto the
contempt.” Because the of criminal is topurpose contempt vindicate the

court, isauthority of the it essential that the court have some mechanism
of self-protection to ensure criminal doescontempt go unpunished.not
“Courts cannot be at the of another Branchmercy government] in[of
deciding sum,whether such proceedings should be initiated.” Id. at 796. In
the fundamental of criminalpurpose contempt is toproceedings preserve

judicial system result,for therespect and its orders. “As a courts have
had,long have,and must continue to the authority to appoint private

attorneys to initiate such when theproceedings need arises.” Id. at 800-01.

authority however,The to aappoint private prosecutor, should be
exercised with restraint in accord with the notion that the“only least
possible power adequate to the end inproposed contemptshould be used

(brackets omitted).cases.” Id. at 801 and quotation We with theagree
in Young should, instance,Court that criminal contempt in the first be

referred to the executive prosecution.branch for See id. areWe confident
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that in act to preserve respectmost cases the executive branch will for
judicial In the unusual case in which a court believes thatauthority.
prosecution necessary,is even after the executive branch has declined to
act, a court amay appoint private prosecutor.

In authority,the exercise of its the Court in alsosupervisory Young
held that “counsel for a theparty beneficiary maythat is of a court order
not be as in a aappointed prosecutor contempt alleging[criminal] action

regardviolation of that order.” Id. at 809. We this in asholding Young
persuasive prosecutor’s dutyand it. It is the to “remain underadopt
appropriate restraint and to avoid violent andpartisanship, partiality,

maymisconduct which tend to the defendant of the fair trial todeprive
§which he or she 2d Prosecuting Attorneysis entitled.” 68C Am. Jur. 23

(1997). justice,The is to seek not to“prosecutor’s duty merely convict.”
(1987) omitted).1, Therefore,Bujnowski, (quotationState v. 130 N.H. 5

the has aprosecutor duty public justice dutyto the to achieve and a to the
defendant to the fact thatsight [the]“never lose of defendant is entitled to

§a full measure of Am. 2d Prosecuting Attorneysfairness.” 63C Jur. 23.
contrast,In a owes a ofprivate attorney generally duty loyalty only to

the client and “should a matter on behalf of a clientpursue despite
opposition, obstruction or inconvenience to the andpersonal lawyer, may
take requiredwhatever lawful and ethical measures are to vindicate [the]

1;3,client’s cause or endeavor.” N.H. R. Prof. CONDUCT ABA Model Code
comments. All ofattorneys must avoid conflicts interest and are bound to
avoid even the of See N.H. R.appearance impropriety. PROF. CONDUCT

(1988).1.7; Case, 707,130N.H. 719Wehringer’s

attorneys prosecutePrivate to criminalappointed contempt
the inrepresent duty publicState and are bound to advance the interest
the 481vindicating authority. Young, Accordingly,court’s See U.S. at 804.
attorney to criminalprivate appointed prosecute [alleged] contempt“[a]

... should be as a public prosecutor [anydisinterested as who undertakes
that theprosecution.” privatecriminal] Id. This ensures canprosecutor

State,seek on of the while aeffectively justice vigilantly protectingbehalf
defendant’s to a trial. To theright preserve integrityfair of such a

onlydo not concern ourselves with actualprosecution, improprietywe or
prejudice, [any]but also with “the interest topotential privatefor

duty.”influence the of Id. at 805.discharge public
private represents partyWhen a a involved in theprosecutor
the toprosecution, prosecutor’s public duty pursue justice may be

the to thecompromised by duty zealously represent interests of his client.
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804;See id. at N.H. R. PROF. Conduct 1.3. The ofappearance
and the for conflicts of interest are inherent in suchimpropriety potential

Wilson,in v.reject reasoninga situation. We the Wilson 984 S.W.2d 898
(Tenn. 1999), denied, (1999),528 U.S. 822 thecert. which trial court relied

Wilson,in the defendant’s motion to Colt. In theupon denying disqualify
Tennessee court with that nodisagreed Young, concluding potential for

presentconflict or the of is when aappearance impropriety private
attorney beneficiarywho the of a court order arepresents prosecutes
contempt arisingaction from that order. We reconcilesimply cannot the

inarguments analysisadvanced Wilson with our of the conflicting duties
attorneysof and and the ethicalprivate prosecutors obligations of both to

avoid even the ofappearance impropriety.

case,In Rogowiczthis was the of thebeneficiary protective order
allegedly byviolated the defendant. Colt on ofappeared Rogowicz,behalf

interests,clearly representedand her while theprosecuting defendant for
criminal contempt upon Further,based a violation of the protective order.

potentialthe for the private Rogowiczinterests of to influence the
discharge prosecutorialof Colt’s duties was readily apparent. Accordingly,
Colt should have disqualified.been

Reversed and remanded.

Brock, C.J., Dalianis, JJ.,and Nadeau and concmred.
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