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at pagein with Table 3accordanceperson impairmentwholepercent 3/20
of the Guides.

for an award consistentremand to the CABtherefore reverse andWe
address thewe need notlight disposition,In of thisopinion.with this

remaining arguments.petitioner’s

and remanded.Reversed

Duggan, JJ.,Broderick, concurred.C.J., Dalianis andBrock, and
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J.)(Abramson, erred in(2)executor; Superiorthe Courtand whether



281

ruling that he had no or statutoryconstitutional to a trial on hisright jury
challenge probateto the court’s requiringorder him to thereimburse
estate. court,We dismiss the fromappeal probatethe and otherwise
affirm.

The facts are as petitionerfollows. The and his sister were co-
beneficiaries of the estate Maryof Heald. The petitioner was theappointed

10, 1997,estate’s executor. On April the court heldprobate hearinga and
removed him probateas executor. The court found that the had:petitioner
(1) transferred estate assets without the consent of his co-beneficiary and

(2)without an appraisal; planned to auction propertyall of the estate
any (3)absent resolution co-beneficiaries;of the issues between the

possibly incurred unnecessary fees forattorney’s the estate in an effort to
(4)purchase co-owner;certain real fromproperty the and expended

unnecessary estate for upkeepfunds of property longer partthat was no of
the estate. Accordingly, probatethe court appointed the respondent,
Joseph Tropiano,J. as special administrator.

At subsequent hearings, probatethe court assessed the petitioner
for attorney Tropiano’s fee and a$4000.00 net amount of for$4990.51

selling estate assets at less than fair market value and for forexpenditures
real madeproperty by petitionerthe from estate funds.

The petitioner appealed court,to superior arguing that both
andconstitutionally statutorily he had a right juryto a trial. The superior

court concluded probatethat the court’s jurisdiction existed at common
law prior to the ofadoption the New Hampshire Constitution without a
right to a andjury, that the guaranteeconstitution does not a injury trial
cases where that right grantedwas not before adoption.its The superior
court also concluded that right“there no to jury[was] a trial under ...any
New Hampshire statute with respect to the pled.” superiorissues The
court thus ruled that Heald failed to state a cause of action grantedand
the special administrator’s motion to dismiss. The petitioner appealed.

With respect petitioner’s removal,to the the special administrator
argues that the appeal untimely. 10, 1997,is On April the probate court

petitionerremoved the as executor. His removal the matter“terminate[d]
extent,to that and so far conclude[d] the interests of the parties. They are

final decisions upon questions,those and cannot be again opened for
examination, byunless appeal.” Treanor, 528,Wentworth v. 31 N.H. 532
(1855); (1997).see also RSA 567-A:l The order was thus a “decision on the
merits.” 3;See SüP. Ct. (1987)R. In re Estate 129Crowley, N.H. 557cf. of
(appeal executor).probatefrom court Therefore,order removing the
petitioner was required appealto probatethe court’s order to this court

St)P.within thirty days from the date on the register’s written notice. See
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decision, is7(1). after thisyearsmore than twoR. The filedappeal,Ct.
dismissed.untimely and is therefore

arighta tothe has constitutionalpetitionerissue is whetherThe second
that while this casearguesThe petitionerin court.jury superiortrial

estate, includedsubsequentlyita decedent’swas to administeroriginally
monetarytheduty.of Becausehim for a breachassessing damages against

I, of the New$1,500, that Part Article 20argueshedamages exceeded
disagree.him a trial. WejuryguaranteesConstitutionHampshire

critical injurisdictioncourt’s isprobateThe of thescope addressin­
RSAto a trial.right jurya constitutionalthe haspetitionerwhether

(1976)(1997). the court withprovides probateRSA 554:14547:11-d
andowes a debt to the estatean executorauthority to determine whether

(1986).Ward, 4 In In re129 N.H.In re Estatethe extent thereof. See of
executor dueWard, by themisappropriatedruled that fundsEstate weof

court’s assertion ofprobate“that thethe estate are debts andto
554:14.” Id. at 8-9.under RSAproperover wasjurisdiction [them]

case, the actionspetitioner’sfacts of thisAccordingly, specificunder the
jurisdiction.the court’sprobatefell within

trial, atjurythe to a existedrightwithoutjurisdiction,Probate
constitution, and therefore noof theadoptionlaw to thepriorcommon

juryThe to aright requestthe constitution.byhas been createdrightsuch
and or limitedstatutory may grantedbepurelytrial in matters isprobate

(1985).Atkins, 577,126 N.H. 578-79fit. Petitionlegislatureas the sees of
in court.jury probateto a trialrighthas no suchlegislature grantedThe

$1,500,exceededdamagesofthe court’s assessmentAlthough probate
fiduciary dutyof asbreachdamages petitioner’sthose were for the
to the estate thatduty generated lossesfiduciaryexecutor. The breach of

Thus, nothe haspetitionertheagainst petitioner.were assessed as debts
Constitution.Hampshirea trial under the Newright juryto

trialstatutory right juryhe a to athat haspetitioner’s, argumentThe
“In(1997), part:inprovides, pertinent547:ll-d whichfocuses on RSA

constitution orguaranteed bytrial is theright jurycases where a to a
by probatetime thestatute, judgmentat theby person may,agranted



declared,court is appeal therefrom to the superior court.” Because we
have found that in this case there is trial,no constitutional right juryto a
RSA 547:ll-d is inapplicable.

affirmed,Dismissed in part; part.in

Dalianis, JJ.,NADEAUand concurred.
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