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wascircumstances, prejudiceerror oranyUnder theseinstruction.
See Blais v.verdict.therefore, jury’snot theand, we will disturbharmless

(1979).613, 619-20119 N.H.of Goffstown,Town

Affirmed.

JJ.,Dalianis, concurred.C.J., andBrock, and Broderick
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Rice, seniorattorney general M. assistantMcLaughlin,Philip {AnnT.
brief), foron the the State.attorney general,

defender, Littleton, brief, theOlson, byof forappellateCarl assistantD.
defendant.

Lambert, ofdefendant, by jurywas aNADEAU, The Kevin convictedJ.
2000).632-A:3, II (Supp.assault. See RSAof felonious sexualfour counts

J.)(Abramson, combined term ofhim to aSuperiorThe Court sentenced
and one-half toin a term of threeprison,to ten and consecutiveyearsfive

that the trialarguesOn the defendantyears, suspended. appeal,seven
of crimesallegationsunsubstantiated othererroneously consideredcourt

him.sentencing We affirm.when

to thebroad discretion choosesentencing judgea hasAlthough
sentence,rely imposingto inuponof whichtypessources and evidence
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Kimball,that discretion is not 150,unlimited. See State v. 140 N.H. 151
(1995). held“We have that injudges sentencing rely uponshould not

ofallegations byother the allegationscrimes defendant when such are
unsubstantiated, byresolved or theacquittals, product speculation.”of

(1992)Tufts, 517, omitted).State v. 136 N.H. 519 (quotation “If improper
sentencing,evidence is admitted at the sentence beimposed must

reconsidered unless the trial court clearly gave that evidence no weight.”
Kimball, 140N.H. at 151.

We review a trial judge’s sentencing decision under an “abuse of
Unfortunately,discretion” standard. Id. appellate review based anupon

“abuse of discretion” standard may bybe misunderstood those not familiar
the concept judicialwith of bydiscretion as misconduct trial judge.the

ruling byWhen we determine whether a made a is ajudge proper exercise
discretion,judicialof we reallyare deciding whether the record establishes

objectivean basis tosufficient sustain the discretionary made.judgment
Bianco, (2001).Co., 249, 251P.A. v. Home Ins. 147N.H.Cf.

Because the of“abuse discretion” standard may carry an inaccurate
connotation, we will to ithereafter refer as the “unsustainable exercise of
discretion” standard. To that trialshow the court’s decision is not
sustainable, “the mustdefendant that thedemonstrate court’s wasruling
clearly untenable or unreasonable to the ofprejudice his case.” v.State
Johnson, 647, 648(2000) omitted).145N.H. (quotation

sentencingAt the hearing, the State offered an exhibit thatshowing
aduring search of the defendant’s apartment, the obtained ofpolice “bags

marijuana, grow plasticbulbs Thebags.”[and] State argued that these
items showed that the defendant “was well into using marijuana” and that
this led him“lifestyle” advantageto take of the victim. exhibit notThis was

in the Investigationmentioned Presentence Report.
The record shows that the trial court gave weight exhibit,no to this

however. The court thatstated it reached its sentencing decision based
upon “the nature and charges,facts of the the arguments State,of the the

inpermissible material the InvestigationPresentence theReport, ofinput
victim,the arguments counsel,the of defense the testimony of the

witnesses, and ... the entire file.” The court observed that the defendant
was a thirty-five-year-old man who had a wrongused telephone number

that,ruse to contact a fourteen-year-old andgirl sexuallyafter assaulting
girl,the he used same girl’sthe ruse to contact the mother and have sexual

this,”relations her.with “Based on the court described the defendant as a
“predator.” The court then itstated that not glance”“[d]id even have to at
the exhibit to find the State’s recommended sentence appropriate.
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exhibit, therejectweto thenogave weightjudgetheBecause
consideredimpermissiblythe judgethatargumentdefendant’s

sentencing him.whencrimesof otherallegationsunsubstantiated
briefed,of but notappeal,noticein histhe defendantbyAll issues raised

(1998).642,142 652N.H.Mountjoy,v.Stateare deemed waived.

Affirmed.

JJ.,Dalianis, concurred.C.J., andBrock, and Broderick
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