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Officer Bernard entered the apartment, the rescue personnel reported
that they Thereafter,could not find anybody. Officer Bernard assisted
with the search and found the defendant with inJoyce the bathroom tub.
After directing the defendant Joyce tub,and to come out of the Officer
Bernard defendant,asked the “Why youdid leave the scene of the
accident?” She “Ireplied, youam afraid of guys.” When Officer Bernard

knees,noticed the cuts on her he did not herquestion further but “felt i[t]
would be best if the personnelrescue attend to her.” These facts
demonstrate that the personnelrescue and Officer Bernard were not
primarily bymotivated an intent to arrest and seize evidence.

Other appliedcourts have this standard and determined a warrantless
entry was justified by the emergency aid exception under similar

See,circumstances. e.g., City Fargo, 522 N.W.2d at (holding178-79of
warrantless entry justified when police learned defendant ininvolved a car
accident in aresulting cut on to his right cheek and visible damage to the
car). But DiGeronimo, (Mass.Com. v. 148, 154-56652 N.E.2d App. Ct.cf.
1995) (holding entry justifiedwarrantless not when police learned
defendant involved in a car accident but reportedly was uninjured, then
waited fifty minutes at accident scene before going home,to defendant’s

uponand finding the defendant “made no inquiry whether injured[he] was
assistance”).or required IAccordingly, would hold that the inentry this

case was justifiedalso under the emergency aid exception to the warrant
requirement.

Dalianis, J., in Ijoins part of the dissent.
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Fuller,Philip McLaughlin, attorney general (StephenT. D. assistant
attorney orally),on and for thegeneral, the brief State.

Richard, defender, Concord,E. assistantSamdperil, appellate byof
orally,brief and for the defendant.

Nadeau, defendant, Hammell,J. The appealsBrian his convictions in
{McGuire, J.),Superior Court on twelve counts of a felon inbeing

possession a weapon.of We affirm in and inpart part.reverse
31,1999,The record establishes the facts. Onfollowing January Concord

Police Officers William Dexter and Steven Smagula were todispatched
investigate openan line 911 call from inapartmentan Penacook. Knocking

door,on the Dexter a say set,heard female voice alltheythat were
Dexter toinstructing go away. againDexter knocked and doorthe was

opened tenant, Mathieu,theby apartment’s Daniel who withsignaled his
hand for toDexter come in.

table, over,Dexter observed a kitchen broken and knocked and the
defendant, onwith scratches his neck and a cut eye.below his Dexter also
noticed handgunsthree in holsters located on the wall in an archway.

heard,Unable to locate the female he had openedDexter tothe door the
last remaining room in apartment,the where he observed stockpilea of

woman,long guns a Hammell,and later identified as Sheila crying,
partially disrobed and bleeding. The defendant shut,slammed the door
shoving Dexter out of way.the Dexter arrested the defendant for assault.
Dexter later learned that the defendant was a convicted felon.

defendant,After removing the Dexter returned to the apartment to
speak with Mrs. Hammell. Mrs. Hammell thatstated there had been a
knife fight Smith,between the defendant and Jeffrey in shewhich was

wounded.accidentally apartment Smith,Dexter left the to find who later
stated that there had a fistfightbeen between the defendant and Mrs.
Hammell, which Smith had tried to break up. Smith claimed that the
defendant pulled Smith,then a knife on him. After questioning Dexter
returned apartmentto the where Officer was inSmagula processstill the
of inventorying Mathieu’s weapons.
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return, Smith’s version of therelayedDexter to Mrs. HammellUpon his
events, Hammell then showéd Dexter fourwhich she denied. Mrs.night’s

usedbedroom, describingin the which knives were in theknives located
of the had blood on the blade.Dexter observed that one knivesaltercation.
knives them from theAt that Dexter seized all four andpoint removed

apartment.
the foundthe searched defendant andbooking, policeAfter fifteen

observed, inweaponsall of the theThoughcaliber rounds.twenty-two
Mathieu, that thepoliceto the determined defendantapartment belonged

in the andapartmenthad to and control of the numerous firearmsaccess
Mathieu the had learnedpoliceto collect them. Dexter told thatreturned

tofelon and wanted seizetheythat defendant was a convicted thatthe
investigation.in their DextercriminalweaponsMathieu’s connection with

in thehaphazard weaponsalso concern for the manner whichexpressed
firearms,hisexpressing recoveringAfter concern aboutwere stored.

thatDexter he had. Dexter Mathieuoptions explainedMathieu asked what
voluntarily petitionhis or theweapons policesurrender couldcould either

to Mathieu theagreeable duringfor seize them. waspermissiona judge
options.as Dexter his Theexplainedand nodded his headconversation

upthat then “threw his hands and stated thattrial found Mathieucourt
firearms andThirty-sixthe do what had to do.” fourtheycouldpolice

chargedin The was withapartment.recovered the defendantknives were
onea in of a and count offorty being possession weaponcounts of felon

assault,simple
trial, found twelve counts ofguiltythe was onjuryAfter a defendant

simpleand of assault.weaponfelon in of a one countbeing possessiona
651:6,1(c) 1999), for extended terms of(Supp. providingto RSAPursuant

fifteen yearsto more thanimprisonment, the defendant was sentenced not
possessionand for each of the twelveyearsnor than seven one-halfless
assault, allsimpleto a term months for theconvictions and of twelve

concurrently.to servedsentences be
erroneouslythe deniedthe defendant that trial courtarguesOn appeal,
linkingthe him thehis to the that evidence toweapons,motion suppress

insufficient, trial court when it denied histhat the erredweapons was
andoverreaching, that thegrounds prosecutorialto dismiss on ofmotion

imprisonment.the extended terms ofby imposingtrial court erred
the seizure knives and thefirst that of the fourarguesThe defendant
I, HampshireArticle the Newviolated Part 19 offirearmsthirty-six

the knives under theThe trial court seizure of theupheldConstitution.
to The court further foundrequirement.the warrantplain exceptionview

bywas consented tovoluntarilythat and seizure of the firearmsthe search
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Mathieu. Accordingly, we will consider the search and seizure of the knives
and the firearms separately.

The defendant argues that the seizure of the knives does not fall
within the viewplain exception because Dexter’s ofviewing the knives was

Constitution,not inadvertent. Under our State the State must threeprove
by preponderancecriteria a of the justifyevidence to a seizure under this

“(1)exception: The initial intrusion which afforded the view must have
(2)lawful;been the discovery inadvertent;of the evidence must have been

(3)and the incriminating nature of the evidence must have been
immediately apparent.” 613, (1991)(citationv. Murray,State 134 N.H. 615
omitted). But 128, (1990)Horton v. California, 496 U.S. 136-37cf.
(eliminating necessity for inadvertent discovery under the plain view
exception). “The purpose of the Immediately apparent’ requirement is to
prevent ‘general, exploratory inrummaging a person’s belongings.’”

Hicks,Arizona 321, (1987)v. 480 (O’Connor, J.,U.S. 334 dissenting)
(quoting v.Coolidge 443, (1971)).New Hampshire, 403 U.S. 467

Our of the superiorreview novo,court’s order is de asexcept anyto
“controlling facts determined at the superior court level in the first

Decoteau, (1993).instance.” State 106,v. 137 N.H. 111-12 We defer to the
trial court’s determinations of credibility unless “no personreasonable
could have come to the same conclusion after the ...weighing testimony.”

Patch, (1997)(citationState v. 142 453, omitted).N.H. 458-59
seizure,At the time of the the trial court found that Dexter was

investigating an among defendant,altercation the Mrs. Hammell and
Jeffrey Smith. Questioning Smith,Mrs. Hammell and Dexter received
conflicting information theconcerning fight. As the trial found,court “It
was in response to Jeffrey Smith’s version of events that Sheila Hammell
took Officer Dexter bedroom,into the showed him the knives allegedly

altercation,involved in the and described who held what knife.”

The defendant contends that the plain view exception to the warrant
is notrequirement applicable in this case because Dexter’s discovery of the

knives was not inadvertent. The arguesdefendant that because Dexter had
been in the apartment earlier that night, learned of the existence of the
knives, Smith,but to questionleft his return and continued questioning

anybelies claim that the subsequent view was disagree.inadvertent. We
As found,the trial court correctly did notDexter have cause toprobable
seize the knives when he Rather,was questioning Mrs. Hammell. Dexter
was attempting to reconcile with Mrs. Hammell conflicting information
provided by Smith. It was in response to Smith’s version of events that
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into the bedroom and himvoluntarilyMrs. Hammell led Dexter showed
knivesThe of the was therefore inadvertent.discoverythe knives.

ifThe defendant also that even the view of the knivesargues
lawful, subsequentin the altercation was the seizure of theinvolved

not. Because two knives were not used in theremaining knives was
altercation, incriminatingthe defendant maintains that their nature was

thereby failing prong Murray.the third of Weimmediately apparent,not
seized, givenAt the time the knives were Dexter had been twodisagree.

addition,In both the defendant andconflicting accounts of the altercation.
and one of the knives had blood on thebleedingMrs. Hammell had been

circumstances, incriminatingUnder the nature of the knivesblade. those
Therefore, of all four knivesdiscoverywas Dexter’s wasapparent.

to theexception requirement.under the view warrantpermissible plain
. thatargues proveThe defendant next that the State failed to Mathieu

the of the firearms. Tovoluntarily thirty-six proveconsented to seizure
Constitution,I, the theHampshireconsent under Part Article 19 of New

search,that, the itsurroundingState must show under the circumstances
conductingfor the officers the search to believeobjectivelywas reasonable

(1993).Baroudi, 62,to it. State v. 137 N.H. 66that Mathieu had consented
if it not thefinding only supported bywill disturb the trial court’s isWe

(1983).101, 106McGann, 124N.H.record. See State v.

statement, telling policeThe defendant that Mathieu’s the toargues
do,” manifest consent to seize the[they] clearly“do what have to did not

facts,in In of the attendant it wasquestion. disagree. lightfirearms We
for and Dexter to believe that Mathieu’sobjectively Smagulareasonable

statements, behavior, free, knowingand manifestedgestures subsequent
voluntarilyand consent. Dexter informed Mathieu that he couldvoluntary

apetitionsurrender the or wait for the officers to the court forweapons
Mathieu’s statement to the police,warrant. The record reflects that

air,hands into the indicated consent.accompanied by raisingthe of his Cf.
(1997).Prevost, 647,141State v. N.H. 650

note' that the trial court observed Mathieu make similar handWe
gestureswhile and found it reasonable to construe suchgestures testifying

addition, officers,conversingIn after with the Mathieu assistedas consent.
firearms, firearms the did notretrieving policethem in the evencollecting

Mathieu’s consent to the seizure ofknow existed. That behavior confirms
trial court’s determination that MathieuAccordingly,the firearms. the

free, voluntaryand consent was not error.gave knowing,
to supportThe defendant next that the evidence was insufficientargues

in of a See RSAbeing possession weapon.his twelve convictions for a felon
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(1994).159:3, I The defendant was found guilty four counts ofof:
knife;possessing a five possessingcounts of a twenty-two weapon;caliber

and three counts of possessing forty-fivea caliber Toweapon. prevail on a
challenge evidence,to the of thesufficiency the defendant must
demonstrate fact,that no rational of evaluatingtrier all of the evidence
and its reasonable inferences in the light State,most favorable to the could
conclude beyond a reasonable that hedoubt had committed the charged

Graham, 357, (1997).crime. State v. 142 N.H. 360

To convict the defendant of a inbeing possessionfelon of a weapon,
(1)the State prove beyondmust a reasonable doubt that: the defendant

felon; (2)was a convicted owned,and that he knowingly either had in his
possession, or had under his control the weapons detailed in the

1(a).159:3,indictments. See RSA The defendant has not contested his
status as a felon. The State has allegednot that the defendant owned the

Thus,firearms in question. the issue with which we are confronted is
whether the defendant possessed or controlled the weapons.

“Control is defined as the authority to regulate;direct or when used as a
verb, the word means to regulate, over,... to exercise authority ... [to]

command,...direct to Pike, 447,[or] curb restrain.” State v.[or] 128 N.H.
(1986) omitted).449 (quotations In determining whether the defendant had

control, question“[t]he is whether[raised he the one ultimately,is] who
among the persons who may occupiedhave that instructure which the

found,firearms were could determine who could ... use particularthat
rifle or Id. atrifles[.]” 450.

Reviewing record,the trial we hold fact,that a rational trier of
evaluating all of the evidence and its lightreasonable inferences in the
most State,favorable to the could beyondconclude a reasonable doubt that
the defendant was in control of the four knives discovered in the bedroom

apartment. Graham,of the See 142 N.H. at 360. Both the defendant and
Mrs. Hammell were inresiding apartmentthe at the time of the incident.
When Dexter arrived at the heapartment discovered both the defendant
and Mrs. Hammell bleeding. Mrs. Hammell identified knives she claimed
were bybrandished the defendant and inSmith the earlier altercation.
One of the four knives byseized Dexter had blood on the blade and all four
knives were inlying close proximity to one In addition,another. at trial the

cellmate,defendant’s Olsen,Keith testified that the defendant admitted to
being in a fight with Smith in which both men brandished knives.

In light evidence,of this it was for juryreasonable the to conclude that
the defendant actually possessed at least one of the knives. Given the
knives’ other,immediate proximity to each it was also reasonable for the
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them,anycould have brandished ofto conclude that the defendantjury
under his control becausethat all four knives werethereby demonstrating

Pike, 450.See 128 N.H. atdisposition.he could determine their use and
the defendant’sTherefore, supportwas sufficient tothe evidence

four knives.for in of allbeing possessionconvictions

a rationalreveals evidence to allowSimilarly, the record sufficient
inthat the defendant wasbeyondto conclude a reasonable doubtjury

in the Seeweapons apartment.the caliber foundtwenty-twocontrol of
arrest, hadGraham, At the time of his the defendant142 N.H. at 360.

addition,in Inpocket.caliber ammunition histwenty-twofifteen rounds of
shootingthat he had beentestified that the defendant admittedOlsen also

dayon the of his arrest. Thisweaponscaliber with Mathieutwenty-two
thehad of at least one ofpossessionevidence indicates that the defendant

thein the That defendanttwenty-two weapons apartment.caliber found
ammunition on his and histwenty-two person,had fifteen rounds of caliber

abilitythat he had the to determineweapons,to the is evidenceproximity
and, therefore, of all fiveof those controldisposition weaponsthe use and

Pike, Accordingly,128 N.H. at 450.twenty-two weapons.of the caliber See
the defendant’s convictions forsupportthe evidence was sufficient to

possession twenty-two weapons.of the caliber

conclusion, however, forty-fiveas to the caliberWe reach a different
evidence thearchway. only tyingin the Thehandguns apartment

to them. Control overhandguns proximitydefendant to the was his close
location; rather, upontheir it is based theweapons uponthe is not based

Pike,guns.the and of theability dispositiondefendant’s to determine use
in thisapartment,128 at 450. the defendant lived Mathieu’sN.H. While

not the tohandguns, powerfact shows that he had access to themerely
(1992).361,136 N.H. 363Haycock,control their use. Accord State v.

findfacts, jurywas insufficient for the toAbsent additional the evidence
Therefore,the them. the defendant’sguilty possessingdefendant of

isforty-five weaponsconvictions on three counts of caliberpossessing
reversed.

chargethe to himThe defendant next contends that State’s decision
and hadforty prosecutorial overreachingwith indictments wasseparate

the The trial court found that eachprobable confusing jury.the result of
a indictment and that theweapon subject separatecould be the of

the indictments did not constitute vindictivecumulative effect of
Stratton, remarkablyIn a case with similarprosecution. agree.We State v.

facts, under RSA 159:3. State v.we indictmentsapproved multiple
(1989).Stratton, 451, chargedIn the defendant was132 N.H. 454 Stratton
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in of awith, being possessionof a felonthings,other seven countsamong
firearm. See id. at 453.

between thethat the numerical differencearguesThe defendant
in Stratton ischargedhere and the sevenindictments at issueforty

if of theonly ‘proofpermissibleindictments aredispositive. “Multiple
difference inactuality requirein achargedelements of the crimes as will

” omitted).(citation InStratton, and emphasis132 N.H. at 454evidence.’
matter, in of the indictments aspecified fortythe State eachpendingthe

make, model, andcaliber serialby type,identifiedparticular weapon
unambiguousof RSA 159:3 are andprovisionsnumber. Because the

thebyfirearm or controlledconsistently singular, possessedeach
subject separateof a indictment.properdefendant was the

contention that thesupportThere is no to the defendant’sevidence
The State has broadoverreaching.inengaged prosecutorialState

arisingoffenses out ofcharging multiplediscretion when a defendant with
(1997).496,142 500 While the trialsingle Rayes,a event. State v. N.H.

ifcurb the broad discretion thereempowered prosecution’scourt was to
confusion, prejudice,or other unfairdangerexisted the of harassment

MacLeod, 427, (1996), not find those dangersState v. 141 N.H. 434 we do
here.

itFinally, argues appliedthe defendant that the trial court erred when
(c)651:6, Ito See RSA (Supp.the extended term statute his sentence.

2000). states, in part:RSA 651:6

I. A toperson may accordingconvicted be sentenced
finds, findingsII if the court and includes suchparagraph also

record,in the that:

c) inimprisoned,He has twice been thispreviously
any jurisdiction,state or in other on sentences in excess

year;of one

The defendant that he hadargues previously imprisonednot twice been
5, 1996,for sentences in excess of one On theyear. September defendant

imprisonedwas on a sentence of one-and-a-half to three foryears second-
time,degree given suspendedassault. At that he was a sentence of one to

31, 1999,three years first-degree Januaryfor assault. On the defendant
underlying pendingwas arrested for the incident his Onappeal. February

3, 1999, the to imposeState moved the sentence and the trialsuspended
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subsequentlycourt that motion.granted The defendant that theargues
trial court by applyingerred the extended term statute because the second
prison sentence imposedhad not been until after in pendingarrest thehis
matter. We disagree.

questionsOn of statutory interpretation, we are the final arbiter of the
intent of the as inlegislature expressed the words of a statute considered

(1981).324,as a whole. State v. 121 N.H. 327Berry, When a statute’s
language is andplain unambiguous, beyondwe need not look it for further

(1997).Comeau, 84,indication of intent. 142legislative State v. N.H. 86
The statute that the courtrequires findingstwo at themake .time of

convictions,sentencing: priortwo inresulting imprisonments on sentences
in Heald, (1980)excess of one year 319,each. See State v. 120 N.H. 324

added).(emphasis There is in thenothing plain language of the statute or
the statutory scheme to indicate that the phrase “previously been
imprisoned” means to the date of theprior commission of the third offense.

1(c).651:6,RSA We “can neither ignore plainthe of thelanguage
legislation nor add words which the lawmakers did not see fit to include.”

298, 300(1994) omitted).Appeal Spectacular,Astro 138N.H. (quotationof

the foregoing 651:6,1(c)For reasons interpretwe RSA as requiring
only find,that trial courts at the time of sentencing, that the hasdefendant
twice previously imprisonedbeen on sentences of more year.than one

in part; part.reversed inAffirmed

Brock, C.J., Dalianis, JJ.,and Broderick and concurred.
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