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from the Additionally,excavation. the selectmen considered whether the
excavation pit would be toinjurious publicthe town’s welfare due to its

aesthetics,adverse on safetyeffects health and and spiritual well Asbeing.
these ZBA,issues were not specifically byaddressed the the application of
collateral estoppel changewould not the ofoutcome this case.

Affirmed.
JJ.,Dalianis,NADEAUand concurred.

Hillsborough-southern judicial district
No. 2000-060

HampshireThe State of New

v.

Herbert Barnett

21, 2001December



335

Fuller, attorney,D.attorney general {StephenT.Philip McLaughlin,
for the State.orally),on the brief and

Concord,defender, andEvans, byof briefappellateRisa assistant
for the defendant.orally,

Barnett,NADEAU, defendant, his convictions inappealsJ. The Herbert
J.){Hollman, assault,on one count of felonious sexual seeSuperior Court

2000), assault,632-A:3 and one count of sexual see RSA 632-(Supp.RSA
(1996). andA:4 We reverse remand.

5, 1999,FebruaryThe record the facts. On thefollowingestablishes
reports sexuallyreceived that the defendant had assaultedpoliceNashua

females, bythirteen and Contacted anjuvenile agestwo twelve.
atintermediary, voluntarily policethe defendant went to the station

conversation,After minutes ofapproximately p.m. general6:35 a few
of rights,Detective Brooke Lemoine advised the defendant his Miranda

Arizona, 436, (1966),v. 384 U.S. 444-45 but made it clear thatseeMiranda
not The defendant executed a valid waiver of hishe was under arrest.

rights p.m.Miranda at 7:03
molesting girls.The denied either of the Afterinitiallydefendant

of the defendant admittedapproximately forty-five questioning,minutes
of female.twelve-year-oldthat he had fondled the breast thepurposefully

to thepurposefully rubbing clothing coveringThe defendant also admitted
requestof the female. At the of Detectivegenitalia thirteen-year-oldthe

Lemoine, theyhis so could beagreed repeatthe defendant to admissions
began p.m. Duringon The interview at 8:25 theaudiotape. tapedrecorded

interview, the defendant his The audiotaped repeated tapedconfession.
statement,8:45 After the defendantp.m. givingstatement concluded at his

placedwas under arrest.
appeal, argues erroneouslyOn the defendant that the trial court

oftape recording prior exculpatoryadmitted the his confession because his
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statements were not recorded.also The defendant contends that the
selective ofrecording his statements violated his due process rights under
the State and Federal The arguesConstitutions. defendant also that the

(1996) (amended632-A:1,trial court misinterpreted 1999),RSA IV which
defines “sexual contact.”

We theanalyze defendant’s constitutional claims first under the New
Constitution,Hampshire referencing decisions of the United States

Court and forSupreme jurisdictionsother the ofonly purpose aiding our
Cannuli,State constitutional analysis. 149,See State v. N.H.143 151

(1998). I,Because Part 15 of the HampshireArticle New Constitution is at
protectiveleast as of the asrightsdefendant’s the Due Process Clause of

Amendment, Warden,the Prison,Fourteenth Knowles v. StateN.H.cf.
387, (1995), Amendment,140 N.H. 389 as the Settle,and Sixth State v.see
626, (1990),132 N.H. 630 do not aengage separatewe in federal analysis.

Ball, (1983).226, 232See State v. 124N.H.

statement,The defendant tosought suppress his recorded in part,
onlybecause the hispolice inculpatoryrecorded statements. He argues

that the unfair,selective of hisrecording interrogation fundamentallywas
infringing his dueupon process rights. The standard determiningfor

or procedurea law violates processwhether due is whether it is
Justices, 583, (1989).fair.fundamentally See the 131Opinion N.H. 586of

“A fundamentally one,unfair isadjudicatory procedure example,for that
gives a aparty significant advantage or a aplaces party positionin of
prejudice or allows a toparty reap the benefit of his own behavior in
placing his at anopponent unmerited and misleading disadvantage.” State

(1995).Winslow, 319, 321v. 140N.H.
interrogationThe of the defendant conducted by Detective Lemoine

lasted approximately that,one hour and forty-two onlyminutes. Of the last
oftwenty minutes the interrogation, whenprecisely the defendant

himself,inculpated were recorded. The defendant contends that the
recording ofinculpatory was out context and not consistent with the

remainder of the andinterrogation therefore Themisleading. defendant
argues evidence,he wasthat confronted with the State’s best a recorded
confession, placedand at an unmerited misleading disadvantage,and only
able to offer testimonial evidence of his exculpatory statements.

Only held,one state courtsupreme has aindependent legislativeof
directive, that the due process clause of its state requiresconstitution
custodial interrogations be electronically State,recorded. In v.Stephan

(Alaska1156, 1159-60 1985),711 P.2d the Alaska heldSupreme Court that
an failure aunexcused to record custodial interrogation conducted in a
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under thesuspect’sa to dueright processof detention violatedplace
Constitution, obtainedrendering any subsequentlystatementAlaska

the requirementSupreme tapingThe Alaska Court elevatedinadmissible.
however, officialsafter law enforcementright, onlyconstitutionalto a

1159;five earlier. See id. atyearsto followthe rule it had establishedfailed
(Alaska 1980). fact,State, 737, In sinceMallot v. 608 P.2d 743 n. 5see also

court, direction, held that1985, supremeno state absent haslegislative
See, Statee.g.,be recorded.requires interrogationscustodialprocessdue

1992),Buzzell, 101.6, (Me. the617 1018 Consistent withv. A.2d
issue, we holdoverwhelming majority of States that have addressed this

interrogations.the of custodialprocess require recordingthat due does not
however,Stephan, inequitieswe to resolve therejecting yetIn have

weinterrogations. guidancein Forselectively recordinginherent custodial
(Minn.Scales, 1994), in the518 587 whichlook to Minnesota v. N.W.2d

Minnesota,Court to find under theof Minnesota declinedSupreme
have his orsuspect process rightthat criminal a due toConstitution a has

Instead,Id. at 592. the courtinterrogationher custodial recorded.
fair ofthe administrationpowerits to insure“supervisoryexercised

recorded,interrogationsthat all beby requiring custodialjustice”
rights” “any rights.”about waiver of those“including any information and

duringsuppressioncourt the of all statements madepredicatedId. The
a that theupon determinationinterrogation ease-by-casecustodial

too electrequirementof the was “substantial.” Id. Werecordingviolation
the fairour trial courts tosupervisory jurisdictionto exercise over ensure

Parole, 133,administration 127 N.H.justice. Hoppsof See v. State Bd. of
(1997).(1985);140 RSA 490:4

Alaska Inwe steer a narrow course and Minnesota.Today between
rule, bytheestablishing provideda we are mindful of benefitsrecording

Conversely,insuppression Stephan.clear and definite rule of utilizedthe
court, recordingScales more properlylike the we believe that a rule is

jurisdiction.our We believe both andupon supervisory Stephanfounded
however,Scales, excluding all made unrecordedby duringstatements

(absentinterrogations exceptions), too far. Ourgocustodial certain narrow
a is toestablishing recordingmotive in rule ensure the fair andprimary

of evidence at “A for itselfequitable presentation recording speakstrial
inliterally questions concerningon and what manner.” Com.what was said

(Mass. 1996).Diaz, 1326,661 N.E.2d 1328-29 to a defendantListeningv.
by byhis or her own voice a unrivaledinculpated persuasive powerbe has

contradictory testimonial evidence.

admittingTo avoid in theinequitythe inherent into evidence
-Miranda,post interrogation,of a establish therecordingselective we



rule: In tofollowing order admit into evidence taped recordingthe of an
interrogation, which occurs after rights given,Miranda are the recording
must complete. policebe The not tapeneed the administration of a

rightsdefendant’s Miranda or the subsequentdefendant’s of thosewaiver
However,rights. immediately following the waiver ofvalid a defendant’s

rights,Miranda a tape interrogationrecorded will not be admitted into
evidence unless the statement is in entirety.recorded its StephanUnlike

Scales,and failure to record the complete will not result ininterrogation
the of interrogation. 1163;wholesale exclusion the Stephan,See 711 P.2d at

Scales, Rather,see also 518 N.W.2d at 592. where incompletethe
of an inrecording interrogation the of theresults exclusion tape recording

itself, gathered during the stillinterrogation may be admitted inevidence
forms,alternative subject to the usual rules of evidence. In of ourlight

ruling, admission theof ofincomplete recording the defendant’s
interrogation Therefore,is not permissible. the defendant’s convictions are
reversed and the matter is remanded.

The defendant arguesalso that trialthe court RSÁ 632-misinterpreted
A:l, IV, inresulting his conviction under RSA 632-A:4.At the time of the

offenses,charged “sexual contact” was defined in aspart

the intentional touching of the victim’s or actor’s sexual or
buttocks,intimate parts, including breasts and and the

touchingintentional of the victim’s or clothing coveringactor’s
the immediate area of the orvictim’s actor’s sexual or intimate
parts.

(1996).632-A:l, trial,RSA IV At the defendant moved to dismiss the
sexual charge, arguingassault that the State had failed to “sexualprove
contact” because the evidence indicated that he had touched the thirteen-
year-old parts throughfemale’s intimate one or more Theblankets. trial
court denied the motion.

IV,632-A:l, written,The defendant contends that RSA as then did
not touching throughinclude inblankets its definition of contact.”“sexual
We The ruledisagree. penalthat statutes are to strictlybe construed does

tonot the Criminalapply provisionsCode. All of the code shall be
construed theaccording to fair of theirimport promoteterms and to

(1996).justice. defined,RSA 625:3 is“Clothing” part, “coveringin as for
the human body general.”or ingarments WEBSTER’S THIRD NEW

Dictionary 1961).International 428 (unabridged ed. To that theargue
legislature intended to the aprohibit sexual assault of child duringclothed

waking hours,her but did not to protectionsintend extend those to that
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to theblanket, fair importdeniesunder alater restschild when shesame
logic.and defiesstatute, justicepromotefails toof theterms

to RSA 632-amendmenta post-offensethatpersuadedare weNeither
2000). ofThe definition632-A1, (Supp.IVA:l, See RSAIV is dispositive.

touching“intentionalin 1999 to includechangedcontact” was“sexual
632-A:l, TheIV.otherwise.” RSAclothing, orthroughdirectly,whether

“otherwise,” legislaturetheadding the wordbycontends thatdefendant
atcontact presentlythe ofreach to include sortthe statute’sexpanded
inworded, “clothing”termtheoriginallyasissue, implying thatconversely

632-A:l, blankets.encompassIV did notRSA
asintentlegislature’sof theare the final arbiterdisagree. WeWe
v.Popeas a whole. Seeconsideredin of the statutethe wordsexpressed

intent,(1993). we233, determiningInHinsdale, 137 N.H. 237Town of
andfrom itsmeaning compositiona statute’sconcerninginferencesdraw
andtheir usualphraseswords andstatutorytoWe ascribestructure.

otherwise. See Stevenssuggestsitselfunless the statutemeaning,common
(1996). questionin219, 221 The amendmentGoshen, 141 N.H.v. Town of

ratheroriginalof the statuteas a clarificationreasonably be construedcan
denied theproperlytrial courttheAccordingly,a modification.than

motion to dismiss.defendant’s

to provethat the evidence was insufficientarguesThe defendant also
thirteen-year-oldhe touched thein contact becauseengagedthat he sexual
oflight foregoingIn thelayers of blankets.throughfemale several

reject argument.we thisanalysis,

thethat the trial court invadedarguesthe defendantFinally,
that “clothes”juryof the when it instructedfinding provincefactexclusive

ofinterpretationSince thedisagree.include blankets. Wecould also
law, jurynot for the to decidea of it isstatutory language questionis

632-A:l, IV, also include blankets.mayused in RSA“clothing,” aswhether

remanded,.Reversed and

C.J., Broderick, J.,Brock, and concurred.


