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Hillsborough-Southern judicial district
No. 2000-109

HampshireThe of NewState

v.

Christopher Richard

21, 2001December

Philip McLaughlin, attorney Rice,T. general M. senior{Ann assistant
attorney ongeneral, orally),the brief and for the State.

Olson, defender,Carl D. Littleton,assistant ofappellate by brief and
orally, for the defendant.

BRODERICK, defendant,J. Richard,The appealsChristopher his
patternconvictions on ten of aggravatedcounts sexualfelonious assault

(AFSA) involving 2000).two young 632-A:2,victims. See RSA (Supp.III
J.)argues {Brennan,He the Superiorthat Court erred by permitting the

State to multipleseek-convictions forupon pattern indictments assaults
frame,committed aagainst single duringvictim a common time violating

his right to be' free from double under Unitedjeopardy the States
Constitution. We affirm.

The factsfollowing were adduced at trial. The defendant befriended the
victim, E.T.,older brother oneof in the ofspring 1997. During the

summer, defendant often the atspent nightthe E.T.’s home and continued
this practice familywhen E.T.’s moved to another thatresidence fall.
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friend, C.N., duringalso the on numerous occasionsspent nightE.T.’s best
time period.the same

time E.T.’s As theInitially, spentthe defendant with older brother.
time alone with E.T. and hisprogressed, began spendingsummer he

occasion,friend, On than one three “Truth or Dare.”playedC.N. more the
Once, the dared E.T. and C.N. walk around the withto roomdefendant

boys eventuallydown. The two and the “dares”pants acquiescedtheir
into the where the defendant sexualprogressed point engaged various

boys.bothacts with
E.T.’s older brother became about the of time thesuspicious amount

spending boys. night,defendant was with the two One E.T.’s older brother
room,living lightentered the turned on the and saw the defendant and

E.T. couch asitting covering Theyon the with blanket them. looked
brother,startled. When later byconfronted his older E.T. disclosed the

assaults. The oldersexual brother testified at trial that when he
assaults,confronted the defendant about thethe defendant said that

“[they wrong, that it again,were] [and wouldn’t do and ... wouldhe] get
ifhelp” the sexual assaults were not the police.toreported

Subsequently, the was indicted ondefendant fourteen of sexualcounts
assault, including AFSApattern involving E.T. andchargessix four

indictments, victim,C.N. of theinvolving Eight pattern per allegedfour
more than one act of the same type statutoryof variant of sexual assault
occurring when the wereboys yearsless than thirteen old. Specifically, the
pattern indictments thatalleged subjectedthe defendant E.T. and C.N. to
fellatio, touched or rubbed their genitals, forced both toboys perform

himfellatio on and forced them to genitals.touch or rub his The remaining
patterntwo indictments alleged that the defendant forced engageE.T. to

in mutual acts of fellatio after he turned thirteen. With varying beginning
and end eachpoints, pattern indictment acharged discrete of sexualtype
assault between June 1997 and March 1998.While patternthe indictments

frames,charged overlapping time each acharged particular variant of
sexual assault different from that charged in the other pattern
indictments.

trial,At the defendant acknowledged spending nightthe at E.T.’s home
occasions,on four or five but denied any sexual contact. He moved to

dismiss indictments,the pattern arguing that convictions on these
indictments would constitute multiple punishments for the same offense.
The motion was denied and the jury returned guilty uponverdicts all

indictments,pattern as well as the four indictments charging individual
assaults.

In support of his double jeopardy argument under the Federal
Constitution, the defendant relies theupon plain language of the pattern
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legislative historystatute and its as that a ofestablishing single “pattern
prohibitedsexual assault” is the offense. He contends that adividing single

crime intopattern multiple pattern unlawfullyindictments and convictions
him tosubjects multiple punishments for the same Theoffense. defendant

makes no claim under the State Constitution.
The JeopardyDouble Clause of the Federal Constitution provides that

no person subjectshall “be for the same offence to be twice input jeopardy
CONST, V; Ohio, 161,of life or limb.” U.S. amend. see Brown v. 432 U.S.

(1977). First,164 It in“protects rights ways:a defendant’s three it
protects against a for the sameprosecutionsecond offense after an

Second,acquittal. protects againstit a second forprosecution the same
Third,offense after a conviction. it protects against multiple punishments

(1986).for the 811,same offense.” State v. 127 N.H.Bailey, 814 The
defendant asserts a violation of the third category protections.of

In determining subjectwhether a defendant is to multiple
offense,punishments for the same mustwe determine the unit of

Cobb,prosecution by 638,intended the State v.legislature. 143 N.H. 647
(1999) (federal analysis); States,double Sanabria v.jeopardy United 437

54, (1978).U.S. statutory69-70 a isprovision ambiguous,When the rule of
demands thatlenity againstall doubt be resolved aturning single

transaction into multiple therebyoffenses and theexpanding statutory
Cobb, 647; States, 81,143penalty. N.H. at Bell v. United 349 U.S. 84

(1955).We the theplain language patternreview of statute to discern the
legislature’s articulated intent.

The pattern provides:statute

A isperson guilty aggravatedof felonious sexual assault when
such inperson engages patterna of sexual assault against
another theperson, legal spouse,not actor’s who is less than 16

ofyears age. applicableThe mental state to the actsunderlying
of respectsexual assault need not be shown with to the element
of in a of sexual assault.engaging pattern

632-A:2,RSA III. “Pattern of sexual assault” “committingis defined as
632-A:3, both,more than one act under RSA 632-A:2 or RSA or theupon

2same victim over a of months or more and a 5period periodwithin of
2000). 2000)632-A:l,RSAyears.” (Supp. (Supp.I-c RSA 632-A:2 and RSA

2000)632-A:3(Supp. proscribe statutorydifferent variants for aggravated
felonious sexual assault and felonious sexual assault.

The defendant that the intendedargues legislature proscribeto as a
single crime and all variants of sexualpattern any assault under RSA 632-
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frame,against single duringA:2 and :3 committed a victim a common time
regardless underlying disagree.of the number or nature of the acts. We

legislature broadly proscribed patternThe defined the to include the
commission of two or more acts under the feloniousaggravated sexual

statute, 632-A:2,assault RSA or two or more acts under the felonious
statute, 632-A:3,sexual assault RSA or a combination thereof. People v.Cf.

(Ct.694, 1992) (California1.1Cal. 2dHiggins, Rptr. App. pattern700
statute provided express chargedlimitation that defendant be with only

victim).one count per Reading “pattern of sexual assault” as
allencompassing statutory againstvariants of sexual assault committed a

duringvictim a common time frame would lead to an Litekyabsurd result.
(1994)States, 540,v. United 510 U.S. 550 (presumption legislaturethat

result).would not statute that would lead to absurd Such anenact
interpretation effectivelywould limit the criminal exposure of a
perpetrator to a single conviction when a victim is unable to recall discrete

due,assaults in part, to their frequency, while defendants whose victims
have discrete recall would remain accountable for multiple convictions
under the single-act 632-A:2, X-II;sexual assault provisions, RSA RSA
632-A:3, I-IV. To theinterpret pattern statute as the defendant suggests
would allow perpetratora to benefit from the fact repetitivethat his

mayassaults have blurred a victim’s memory. Such a is illogical.result

We recognize that we previouslyhave held that focus of the“[t]he
pattern statute is to criminalize a continuing assaults,course of sexual not
isolated Fortier, (2001).instances.” State v. 784,146 N.H. 791 This
conclusion does not preclude multiple patterns of sexual assault involving a
single victim from occurring during frame,a common time as “pattern of
sexual assault” was defined by legislature.the When seeking convictions
on multiple pattern indictments that charge numerous assaults within a
common time frame inflicted on victim, however,a single the pattern
indictments cannot rely on the same actunderlying or acts to comprise the
charged pattern. For example, two indictments charging a common time
period cannot thecharge same oftype sexual assault.

case,In this patternwhile the indictments charged overlapping time
frames, each charged particulara variant of sexual assault different from

typethe incharged the other patterns. Because patterneach indictment
did rely uponnot any charged indictment,act in patternanother the same
pattern was chargednever twice. Accordingly, we conclude that the
defendant subjectedwas not to multiple punishments for the same offense
as defined by legislature,the and his federal double jeopardy right was not
infringed.
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When apursuing multiple pattern involving particularindictments
victim, the State should be mindful of its to exerciseobligation meaningful

(2001)541,prosecutorial Krueger,discretion. State v. 146 N.H. 543
to be in(warning circumspect exercising charging);State when discretion

(1997)496,State v. 142 500Rayes, (recognizing prosecutorialN.H.
event). Furthermore,discretion for for abringing multiple charges single

right jury unanimity might effectively preclude multipledefendant’s to
in a on the nature of thepattern charges particular dependingcase

Fortier, 146 N.H. at must that(jury unanimously agreeevidence. See 784
defendant in more than one act of sexual as described inengaged assault

acts).:3, agreeRSA 632-A:2 and but need not on the particular underlying
day.Both issues are left for another

Affirmed.

Brock, C.J., Nadeau, J.,and concurred.
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