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When apursuing multiple pattern involving particularindictments
victim, the State should be mindful of its to exerciseobligation meaningful

(2001)541,prosecutorial Krueger,discretion. State v. 146 N.H. 543
to be in(warning circumspect exercising charging);State when discretion

(1997)496,State v. 142 500Rayes, (recognizing prosecutorialN.H.
event). Furthermore,discretion for for abringing multiple charges single

right jury unanimity might effectively preclude multipledefendant’s to
in a on the nature of thepattern charges particular dependingcase

Fortier, 146 N.H. at must that(jury unanimously agreeevidence. See 784
defendant in more than one act of sexual as described inengaged assault

acts).:3, agreeRSA 632-A:2 and but need not on the particular underlying
day.Both issues are left for another

Affirmed.

Brock, C.J., Nadeau, J.,and concurred.

Rockingham
No. 2000-139

HampshireThe State of New

v.

Joseph Heirtzler

24, 2001December



345

(AnnPhilip McLaughlin, Rice,T. attorney general M. senior assistant
attorney general, orally),on the brief and for the State.

defender,Samdperil, Concord,Richard E. assistant ofappellate by
brief and orally, for the defendant.

Broderick, defendant, Heirtzler,J. The Joseph chargedwas with
possession and distribution of a controlled See RSA 318-B:26drug.

(II)(a) 2000).(I)(b)(3), The(Supp. appealsState an order of the Superior
J.)Court (Coffey, granting suppresshis motion to evidence obtained as a

of interrogationresult an and search conducted aby school official. We
affirm.

The record supports followingthe facts. Police OfficerLondonderry
Michael Bennette was as theassigned school resource officer for

(school).Londonderry High assignmentSchool One reason for Bennette’s
was the Londonderry Department’s (department)Police thatperception

matters,the school was criminal whichinvestigating should have been
reported by officer,to and handled the As thedepartment. school resource
Bennette remained under the direct control and ofsupervision the
department, job essentiallyand his was to criminalinvestigate activity on

grounds.school The department’s policy investigate reportswas to of
activitycriminal at the school in the same manner as other criminal

complaints.
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school,Prior to assuming assignmenthis at the metBennette with
school parametersto discuss the of his Hejob..officials made clear that
cases were to be and notreported prosecuted, by“whitewashed” school
officials. Bennette told school officials to contact him when involvedcases

activity requiredcriminal or criminal investigation. They agreed, but
asserted that disciplinaryadministrative and matters involving students
fell within the sole and of theauthority Accordingcontrol school. to
Bennette, the wasprincipal keenlyschool aware of the difference between
administrative duties and law enforcement within the school.

Because of the ofnumber searches conducted at the school under its
search policy, Bennette could not handle the investigation everyof

school, therefore,potential criminal matter. The toagreed investigate the
matters, Indeed,less serious criminalpotential including searches. at the

suppression hearing, principalassistant James O’Neilltestified as follows:

Q: But I guess youwhen Officer Bennett and out[sic] worked
what the ofparameters jobhis ...
A: Yes.
Q: school,... acceptablethis would be to the youbecause had to

come,to let himagree right?
A: Let him come into the building? Yes.
Q: partSo of that a lot ofagreement potentialwas those criminal

handle,youmatters would theand some of more serious criminal
matters they would handle?
A: That’s fair.

testimony regardingBennette’s this agreement was as follows:.

Q: Drug investigation. youDo recall me it fairasking you: “Is to
that, least,insay your youmind at delegated some of the

ofresponsibility investigating these cases to the school
administration?”

is, ‘Yeah,”Your right?answer
A: Yes.

delegation Bennette,.This of responsibility, according to would occur at
his direction after he assessed the information brought to his attention to
determine “what level it to.” Bennette stated at deposition[rose] his that if

safetythe level and threat inhigh,were such as cases ainvolving report
that a student knifepossessed gun,a or he conduct the investigationwould
and any necessary however,search. If the information drugs,involved he
would it topass along school officials for action. if BennetteEssentially,
lacked probable pursuecause to a less serious and perhapscriminal matter

arrest,make an he would deem it a school issue and turn the information
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over,to school officials. Once he heover turned the information had no
testified, however,involvement the requestedfurther unless school it. He

that when officials seized contraband from a student would contactthey
him.

Bennette understanding”conceded that a “silent existed himbetween
passingand school officials that information to the school when he could

a technique gathernot act was used to evidence otherwise toinaccessible
him due to deposition,constitutional restraints. At his Bennette stated:

Q: mean,I sayisn’t it fair to that it is a technique that is used that
information,you enoughwhen have some but it is not under the

search,existing case law to to do a onepermit you that of the
utilized,techniques you would have or did utilize to itpasswas on

school, you theyto the because know don’t probableneed all the
inyoucause that need order to act?

that, in,I IA: know and know that the ofgoing dayfirst school.
too____And know it[school officials] themselves

Q: But sayisn’t it fair to that there is of asort silent
understanding youthat when on this ofpass type information

Well, know,A: I it,think we both know and Iyou know and so
administration____does the school

At the time of his arrest for andpossession distribution of a controlled
thedrug, class,defendant was a student at Duringthe school. science his

teacher him passobserved what to beappeared piecea folded of tinfoil to
another tinfoil,student. The student removed something from the it input
a ofpiece cellophane passedand the folded tinfoil back to the defendant.

ended,After class the teacher contacted Bennette himand told what she
had observed. Bennette testified that healthough may have had

further,articulable tosuspicion investigate he ultimately decided that he
enoughdid not have information Instead,to warrant further investigation.

passedBennette the information to O’Neillfor action.
Bennette,After thereceiving information from O’Neill told him that the

matter was a school administrative issue. O’Neill testified that although
substances,the situation could involve drugs illegalor since it did not

involve activity nature,criminal of a more serious it was the school’s
administrative duty uponto act the information. O’Neill and another
assistant principal, Robert calledShaps, office,the defendant to the

himquestioned and asked if couldthey search him. The defendant
complied with the requestsearch and a ofpiece paper wrapped in tinfoil
was found in cigarettehis pack. After further questioning, the defendant
stated that the piece paperof might be LSD. Once the search produced the



348

potential presence of an O’Neill contacted Bennette andillegal drug,
turned the matter over to him.

In his motion to the defendant thatsuppress, argued ShapsO’Neill and
were as theacting agents police interrogationof and thus their and search

safeguardshad to conform with the afforded criminalprocedural suspects
when Alternatively, arguedthe State acts. the defendant that even if

State,O’Neill Shaps acting agents theyand were not as of the lacked
grounds interrogatereasonable to and search him.

Bruneau, (1988),Relying upon State v. 131 N.H. 104 the trial court
found that Bennette’s affirmative act of deciding reportto the information
about the defendant to O’Neill and Shaps reasonablycould be seen to have
induced them to and search thequestion defendant. trial alsocourtThe

prior agreementfound that a existed between the theschool and
Indepartment. support finding,of this the trial court noted Bennettethat

“reportconceded that he would criminal thesuspicious activity to school
administrators he could not take action himself.” The trial courtwhen
therefore concluded that Shaps acting agentsO’Neill and were as of the
police when thethey questioned and searched defendant. Because O’Neill
and Shaps acting agentswere as of the and failed to thepolice comply with
procedural safeguards when the Staterequired interrogates and searches

defendant,a the trial grantedcourt the defendant’s motion to suppress.
•appealThis followed.

The State rulingcontends that the trial court’s that school officials acted
as of theagents police contrary weightwas to the manifest of the evidence.
Although the State concedes that there an agreementwas that Bennette
would inform school officials of suspicious behavior when he did not have
probable investigate,cause to it asserts that there was no thatevidence
school officials to act on behalf of theagreed police or for their benefit as

Bruneau,required by 131 N.H. at 109. The State also that theargues
record Shapscontains no that O’Neill and thesearched defendantevidence
at request.Bennette’s The State does not the trialchallenge court’s

that,finding agents police,as of the the school officials failed to comply
with procedural safeguardsthe when the Staterequired interrogates and

Therefore,searches a onlycriminal defendant. the issue us isbefore
whether an agency relationship existed.

A presumptively illegalwarrantless search or seizure is and the
the ofprosecution establishing recognizedhas burden that it falls within a

Ricci, 241, 243to theexception requirement.warrant See State v. 144 N.H.
(1999).The of evidence anacquisition by acting agentindividual as an of
the mustpolice bybe reviewed the same constitutional standards that
govern law enforcement Railwayofficials. See Skinner v. Labor
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Assn., 602, (1989).Executives’ 489 U.S. “agency614 This rule” prevents
policethe from a individualhaving private conduct a search or seizure that

would be unlawful if theperformed by police themselves. Because we
the trialuphold suppression Constitution,court’s order under the State we

need not undertake separatea federal constitutional analysis and look to
Ball, 226,federal caselaw for guidance only. 233,See State v. 124 N.H. 237

(1983).

An agency relationship requires “proof of some affirmative action
by a officer orpolice governmentalother official precededthat the

defendant,interrogation [of the can reasonablywhich] be seen to have
induced the third party to the interrogationconduct that took place.”
Bruneau, Bruneau,131 N.H. 109. In we explainedat that two varieties of
governmental action qualifywould to the existenceprove of an agency

First,See id.relationship. agreementan private partybetween a and the
government that the private party should act to obtain evidence from a
defendant will suffice as actionaffirmative and inducement. See id. Such
an agreement

may merely or action,the party’ssanction third or itauthorize
may take on the contract,of a privatefeatures with an agreed-
upon quid pro for the thirdquo party’s efforts or results. It may
be expressed side,with onprecision each or confirmed by a mere
wink or nod.

informal,Id. Whether formal or agreementthe must “evince an
understanding that the partythird will be acting on the government’s
behalf or for the government’s Second,benefit.” Id. prior governmental
requests for help may be an affirmative action inducing a third toparty
act. See id. In “varieties,”both governmentthe will have acted in a way

maythat be understood to have formed an inducement for a third party to
engage in obtaining evidence for government’sthe use or benefit. See id. at
110.

The fundamental concern of the agency rule is to curb
unconstitutional activity by government; it is meant preventto the
government from circumventing the rights of a defendant by securing
private parties to do what cannot.it Although the existence of an
agreement or a request forms the crux of our agency analysis, see State v.
Gosselin, 243,131 (1988),N.H. 248 these two government“varieties” of
action are not intended to narrow a trial court’s consideration of all the
factual circumstances surrounding an alleged agency Indeed,relationship.
implicit in Bruneau and progenyits is an understanding that the totality of
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the circumstances must be considered when whether thedetermining
Bruneau,agencyfacts create an See 131 N.H. atoperative relationship.

110; Gosselin, 248-49; Tinkham, 73,131 N.H. at State v. 143 N.H. 77
(1998); Skinner, 614; Hampshire,see also 489 U.S. at v. New 403Coolidge

(1971).443,U.S. 487

fact-finder,uniqueA of relies the of thefinding agency upon position
who assesses first-hand all of the verbal and nonverbal of theaspects

(1999)Ford, 57,evidence State v. 144 N.H. 61presented. Cf.
(determination in criminalof voluntariness context of confession relies on

fact-finder). whether,Theunique position uponof determination of based
facts,underlying agency relationship requiresthe an exists the application

law, however,of and we must therefore consider whether this of thepart
Brunelle,agency analysis calls for de novo review. State v. 145 N.H.Cf.

(2000) (whether656, question658 facts constitute a seizure is of law which
novo).court reviews de As the issue of whether an agency relationship

fact-driven, Gosselin, 247,is essentiallyexists see 131 N.H. at a deferential
Ford, (voluntariness,144appropriate.standard of review is N.H. at 61Cf.

fact,a mixedalthough question essentiallyof law and is fact-driven
Therefore,question reviewed whether or not we would havedeferentially).

finding, uphold findingmade a similar we will a trial court’s of an agency
byunless it is the record orrelationship unsupported clearly erroneous.

id.; Gosselin,See 131 at 247.N.H.

We the of schoolbegin by examining scope officials’ administrative
duties. School are for“responsible disciplineofficials administration and
within the school and must conductregularly inquiries concerning both

Tinkham,violations of school rules and violations of law.” 143 N.H. at 77
omitted). duties, however,(quotations and citations Their administrative

enforcingdo not include the law or criminalinvestigating matters. See id.
School are theyofficials not law enforcement officers and should not be

with the intricaciescharged knowing procedure.of constitutional criminal
Drake,See at139N.H. 666.

officers,theyBecause are not law enforcement when school officials
healthysearch for contraband in order to foster a safe and educational

environment, they greater flexibilityare afforded than if a law
enforcement the Ifperformedofficer same search. See id. school officials

enforcement,agree investigationto take on the mantle of criminal and
however, they assume an of constitutional criminal lawunderstanding

circumstances,Inequal to that of a law enforcement officer. such even if
fallschool officials claim their actions within the ambit of their

authority, they charged abiding byadministrative should be with the



351

See,investigations. e.g.,in criminalprotections requiredconstitutional
(schoolTinkham, acting agent143 N.H. at 77 official as an instrument or

sum,required warnings).of the be to administer Miranda Inpolice may
a safe healthythe role of school officials is to foster and educational

so,In affordednecessary theyenvironment. order to do it is that be some
to resolve this environment.flexibility swiftly potential problems affecting

However, enforcing investigatingthe law or criminal matters is outside the
scope authority.of a school official’sadministrative See id.

The of law enforcement within schoolspresence personnel requires
officials to a with them. It is hereworking relationshipschool establish

that vigilant responsibilitiesschool officials should be not to assume
thebeyond scope authority. rights,of their administrative Constitutional

door,which remain intact as students the schoolhousepass through see
Drake, 664,139 N.H. at must school whoprotected againstbe officials
inadvertently assume the role of law Examiningenforcement. the
relationship between school officials and law enforcement personnel within
the school is a fact-intensive It is the trier of ininquiry. fact who is the best

toposition untangle the actions of school andofficials those of law
enforcement to determine whether a student’s constitutional haverights
actually been violated.

case,In this the trial court concluded

that decision report[Bennette’s] to the incident was an
affirmative reasonablyaction that can be seen to have induced
O’Neill and Shaps to andinterrogate search the defendant. The
evidence supportsalso a that therefinding prior agreementwas a
between fact,[the and the In[department].school] [Bennette]
testified ... to prior agreementsuch when he conceded that it
was his job reportto suspicious activitycriminal to the school
administrators when he could not take action himself.

The record the trialsupports court’s conclusion that a prior agreement
existed between the department and school officials for purposes of
establishing agencythat an existed. Bennetterelationship testified that he
delegated serious,the responsibility investigatingof less potential criminal

— — officials,matters drug cases to school and O’Neillconfirmed that this
was a “fair” characterization of the arrangement between the school and

Thus,the department. while responsibleBennette was for investigating
crimes,more serious such as possession dangerousof a theweapon, school

accepted forresponsibility investigating less serious ones. Bennette also
conceded that a “silent understanding” existed between him and school
officials that passing information to the school when he could not act was a
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to him totechnique gatherused evidence otherwise inaccessible to due
school, byconstitutional restraints. The “a mere wink or nod” or

concrete,more to certain criminalsomething agreed investigate potential
Bruneau,matters on the State’s behalf or for its benefit. See 131 atN.H.

109.
inRecognizing positionthat the trier of fact is the best to assess the

between law enforcement and school officials under anrelationship agency
analysis, we conclude that the record also the trial court’ssupports finding
that Bennette’s actions induced the school officials to conduct the
interrogation Accordingly,and search of the defendant. we find no error
with the trial court’s the defendant’s motion togranting suppress.order

Affirmed.

Brock, C.J., Dalianis, JJ.,and andNadeau concurred.
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