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to him totechnique gatherused evidence otherwise inaccessible to due
school, byconstitutional restraints. The “a mere wink or nod” or

concrete,more to certain criminalsomething agreed investigate potential
Bruneau,matters on the State’s behalf or for its benefit. See 131 atN.H.

109.
inRecognizing positionthat the trier of fact is the best to assess the

between law enforcement and school officials under anrelationship agency
analysis, we conclude that the record also the trial court’ssupports finding
that Bennette’s actions induced the school officials to conduct the
interrogation Accordingly,and search of the defendant. we find no error
with the trial court’s the defendant’s motion togranting suppress.order

Affirmed.

Brock, C.J., Dalianis, JJ.,and andNadeau concurred.
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Green, (.MichaelPhinney P.A.,Sheehan Bass ■+ of Manchester C.
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the defendants.

DALIANIS, J. This disputeis a between the plaintiff, John A. Cookson
defendants,Company, and the HampshireNew Ball Bearings, Inc.

(NHBB) (NMB),and NMB Corporation relating to the breach of certain
sales representative agreements. plaintiffThe appeals decisions of the
superior court requiring arbitration of its claims theagainst defendants
and upholding the arbitrator’s award. affirmWe in inpart, part'reverse
and remand.

The record discloses the following plaintifffacts. The agreed to act as
the defendants’ representative,sales selling products to in thecompanies
aviation and aerospace industry for a commission. plaintiffsThe sales
territory California,was andOregon Washington. It maintained an office

Seattle,in Washington.
Originally, the agreements contained a termination clause allowing

either the plaintiff or the defendants to terminate the contracts upon sixty
days’ notice. This provision was amended in August 1992 to allow
termination upon eighteen 1994,months’ notice. In March the defendants
informed the plaintiff that they would terminate the in sixtycontracts days
and that the plaintiff was not to anycontact of the defendants’ customers
on behalf of addition,other Incompanies. the defendants limited the
products that the plaintiff could continue selling, eliminating
approximately eighty percent result,of its business. As a the plaintiff was
forced to close its office. The plaintiff filed suit in superior court in July
1996, contract,alleging breach of breach of the covenant of good faith and
fair dealing, unfair trade practices, interference with business
relationships, and intentional and negligent misrepresentation.

The contract with NHBB clause,contained an arbitration which stated
that “[a]ny dispute Representative NHBB,between the and unless

torelating commissions,the division of shall be arbitrated in Hillsborough
NewCounty, Hampshire at the American Arbitration Association in

conformity with the rules of said Association then in effect.” theSimilarly,
contract with NMB thatprovided partiesthe do“[i]f not resolve the
dispute (45)through mediation within forty-five Notice,of thedays Initial
then the dispute shall be resolved by binding arbitration conducted in

,accordance with the rules then in effect of the American Arbitration
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andstay proceedingstofiled a motionThe defendantsAssociation.”
arbitration, granted.courtsuperiorwhich thecompel

suit to include aarbitration, to amend itsplaintiffthe movedPrior to
(1995), and Post-RepresentativesSalesRSA 839--Echapterclaim under

the motion on thedeniedThe arbitratorTermination Commissions.
under the statute. Onstandingnot havethe didground plaintiffthat

$199,000 in1998, plaintiffthe15, the arbitrator awardedSeptember
not,He diddefendants.bycommissions owed bothdamages representing

hethe tort claims becausehowever, amount forseparateaward a
1) claim forplaintiffsthedamages,torespectconcluded that: 'with

itswas the same ascontractual relationsinterference withintentional
2)claim; supportevidence tothere was insufficientof contract andbreach

claims.misrepresentationthe plaintiffs
totalcalculation, plaintiffsthethe arbitrator reduceddamagesIn his

$211,000, concluded the$410,000 the amount the arbitratorbyofdamages
the contract. He alsoto underby having performnotplaintiff saved

substantive evidenceanyfailed to introduceplaintiffdetermined that the
futureor the amount of lostof its lost investmentregarding the value

arbitrator also denied thecustomers. Theprospectivefrom otherprofits
anydid not containparties’ agreementstheinterest becauseplaintiff

for the of interest.provision payment
a modification of thethe court forsuperiorThe toplaintiff applied

(1997). things,otherargued, amongItaward. See RSA 542:8arbitrator’s
1) thefinding plaintiffthat:plain bythe committed mistakethat arbitrator

2)339-E; notplaintiffthe waschapterunder RSAstandingdid not have
conduct;tortiousallegedfor the defendants’separate damagesentitled to

4)$211,000;3) and thebybe reduceddamagesthe shouldplaintiffs
denied the plaintiffsto interest. The courtplaintiff was not entitled

followed. See RSA 542:10.appealand thisrequest

ArbitrationRequirementI. of

erred indetermining superior requiringwhether the courtbegin byWe
provisionThe of an arbitrationscopethe to arbitrate its claims.plaintiff

this court. See Dunnquestionin contract a of law forpresentscontained a
Inc., 215,Sons, 110 N.H. 217Eng.,& Inc. v. Homes NewParagon of

(1970). to make it thespeaka is to be so asinterpreted“Such clause
in mind itsbearing purposeat the time it was madepartiesintention of the

omitted). establishingevidence the(quotationand Id. Absentpolicy.”
intent, writ and the terms ofplaintiffswe consider the face of theparties’

in contracts. See id. Whileprovisions parties’the contained thearbitration
if anthere of the contract containspresumption arbitrabilityis a

clause, is notparticular grievanceconclude that amayarbitration we
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ifarbitrable it is determined “with assurance that thepositive [contract] is
not of an thatsusceptible interpretation dispute.”covers the Appeal of

(1998).637, 640Town 142N.H.Bedford,of
plaintiff argues'that languageThe the of theplain provisionsarbitration

partiesreveals that the not intend to tort and statutorydid arbitrate
Sons,claims. In of its thesupport position, plaintiff uponrelies Dunn &

Inc.
Sons,Dunn & Inc. is becausedistinguishable the arbitration clause in

that case was narrower in id. at 218. Thescope. See arbitration clause in
that case “‘any dispute disagreementwas intended to cover or ...

theconcerning ... terms ... ... ... or ...performance breach
interpretation’ the 218.of contract.” We construed the arbitrationId..at

action,onlyclause as to contract causes of tort claims.applying not See id.

The provisionsarbitration in this case are thanbroader the clause in
Sons,Dunn & Inc. provisionsThe here contain no language theirlimiting

scope to claims. languagecontract “Broad of this nature covers contract-­
generated or disputes partiescontract-related between the however

tort____”labeled: it is immaterial claims are in or inwhether contract
Industries, (1stInc., 614,v.Acevedo Maldonado PPG 514 F.2d 616 Cir.

1975). fact,In onlythe limitation is in theapparent contained contract with
NHBB, which excludes any relatingfrom arbitration todispute the
division of commissions. The doesplaintiff anynot contend that of its
claims thepertain to division of commissions.

therefore,conclude,We superiorthat the court did not err in ruling that
all Further,of the beplaintiffs claims should arbitrated. because the
plaintiff agreed claims,to arbitrate itsall of the court didsuperior not
violate plaintiffs rightthe to a trial thejury by plaintiffs casesubmitting

(1990)to Bank, 719,arbitration. Lowell SavingsSee v. U.S. 132 N.H. 724
trial).(addressing party may juryhow waive toright

plaintiffsWe next address argumentsthe theregarding
arbitrator’s An decision maydecision. arbitration be corrected or modified

aupon that the arbitrator committedshowing “plain mistake.” RSA 542:8
(1997).A mistake” is an that “is on“plain apparenterror the face of the
record and which would have corrected beenbeen had it called to the

Co.,arbitrator’s 768,attention.” Rand v. Aetna & Cas. 132 N.H. 771Life
(1990).It shownmust be that the arbitrator fell into suchmanifestly error

law,or theconcerning the facts and that error his freeprevented and fair
exercise of onjudgment subject.the Id. When aundertaking “plain
mistake” we affordanalysis, great deference to the arbitrator’s decision.

Co., 523, (1991).Masse v. Commercial Union 134Ins. N.H. 526 We



357

claimto thevalidityisif thereto determineof the recordthe faceexamine
if the recorddecisionmistake,” to the arbitrator’sand deferof “plain

it. See id.supportingevidencereveals

339-EChapterII. RSA

that thefindingincourt erredsuperiortheargues thatfirstplaintiffThe
the didplaintiffit ruled thatwhenmistakeplainnot commitdidarbitrator

339-E.chapterunder RSAa claimbringtostandingnot have
and Post-Termination339-E, RepresentativesSaleschapterRSA

representatives”“salesbyof action whichCommissions, a causeprovides
A “sales339-E:3.RSAby “principal.”aowedrecover commissionscan

employee,than an whoother“an individualis defined asrepresentative”
339-E:l, III. ARSAorders ....”to solicita principalcontracts with

ormanufactures, importsproduces,“a whopersondefined asis“principal”
339-E:l, II. The arbitrator....” RSAfor saleproductadistributes

:1under RSA 339-Estandingdid not haveplaintiffthat theconcluded
ofpurposesforrepresentative”cannot be a “salescorporationbecause a

the statute.
intent offinal arbiter of thecourt is thethisstatutory interpretation,“In

aconsidered asin the of a statutewordslegislature expressedthe as
89, (1999)Inn, (quotation90144 N.H.MotorNaswaAppealwhole.” of

omitted). language, construing itsstatutorytheby consideringbeginWe
legislative history“Whileif See id.meaning, possible.ordinaryandplain

statute, it notwill beambiguousof aninterpretationin themay helpfulbe
Cote, 144 N.H.statutory language plain.” Appealiswhen theconsulted of

omitted).(1999)126, 129 (quotation

as anrepresentative”a “saleslegislature designatedThe
“individual” generallya An is“person.”a as“principal”“individual” and

from a corporation.”person, distinguisheda natural as“[a]defined as
Dictionary (3d 1969). hand,On the other613 ed.Ballentine’s Law

Construction,” in21, part that“Statutory providesentitledchapterRSA
corporateto bodies andmay appliedextend and be‘person’word“[t]he

(2000).(2000);see also RSA 21:1as to individuals.” RSA 21:9as wellpolitic
of the nor add wordsplain language legislationtheignore“can neitherWe

is tolegislativeinclude. The intentnot see fit towhich the lawmakers did
said, rather in themightthe have butlegislaturefound not in whatbe

N.H.,Serv. Co. 141 N.H.say.”it did Publicmeaning Appealof what ofof
(1996). was of the13, 17 legislatureto that the awareproper presumeIt is

advisedlyto use them when itthese words and chosedifference between
:1.See id.RSA 339-Epromulgated
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In of itssupport argument legislaturethat the intended to include
withincorporations the definition of “sales representative” under RSA

339-E:l, III, Associates,the plaintiff cites M.S. v.Kind Inc. Mark Evans
Assoc,(Ill.Products, Inc., 1991).584 N.E. 2d 180 Ct. M.S.App. Kind is not

however,persuasive, the inbecause statute that case defined a “sales
representative” as a not“person,” Assoc.,an “individual.” KindM.S. 584

Nevertheless,N.E.2d at 180. the plaintiff argues that a “sales
representative” corporationsshould include because it effectuates the

statute,overall of the andpurpose that to exclude corporations from the
definition of “sales leadrepresentatives” would to an and illogicalabsurd

C., (1980).result. re 260,See In Russell 120 N.H. 264 While we recognize
that may question legislature’ssome the reasons for limiting “sales
representatives” to natural we are not that itpersons, persuaded creates

absurd,an unjust, or result.illogical

III. DamagesTort

plaintiffThe next that theargues superior court in findingerred that
the plainarbitrator did not commit bymistake awardrefusing damagesto
for the alleged that,defendants’ tortious conduct. it arguesSpecifically,
based upon findings,the arbitrator’s it damageswas entitled to for the
defendants’ interference with business relationships, including its lost
investment and loss of future business opportunity resulting from the

faithdefendants’ bad conduct. The alsoplaintiff asserts that the arbitrator
erred toby failing award it enhanced damages based theupon defendants’
wanton, and oppressivemalicious conduct.

In his ruling plaintiffsthe claimaddressing for interference with
relationships,business the arbitrator concluded:

gravamenThe of the plaintiffs complaint for interference with
arelationshipsbusiness is ofrestatement its claims for damages

fromflowing the defendants’ ofbreach the Representative
Agreements by modifying the mixproduct and a 60imposing day,
rather than 18 month termination Sinceperiod. the claims are

same,essentially the damagesthe awarded for ofbreach contract
will compensate plaintiffthe for whatever injuries it received

allegedfrom the interference.

that,The superior court determined upon it,based the beforerecord the
arbitrator did not commit plain makingmistake in his Inruling. support' of

decision,its the court that it allegedstated “has no record of the details
regarding claims,the interference with relationshipsbusiness tort the
damages by claim,claimed Cookson under the tort Cookson’s[or] lost

findopportunity to other clients.”
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formultiplerecover awardsplaintiffthat a cannotIt is well-established
of recovery.it theoriesallegedhas differentthoughloss eventhe same

(1994).240, plaintiff who“[A]138 N.H. 248Carp.,VeraxPhillips v.
cannotfor of contractdamagesfull of the breachrecovers the amount

existence ofalleges provesand thein tort unless hedamagesrecover
2d22 Am. Jur.solely to the tort.”damages attributableadditional

(1988).Da-mages § 35

us.the scant record beforebyof issue is constrictedOur review this
arbitrator, weof to thepresentedhave no record the evidenceBecause we

in theHavingaward. reviewedfindingslimited to contained hisare thetoo
award, plaintiff allegedto indicate that thenothingthere isarbitrator’s

contract claim.claimed in its breach ofalreadyother than thoseany losses
forend, damagesthe claimplaintiffsTo the arbitrator did addressthat

and concluded thatlost investment and businessrepresenting opportunity,
The plaintiffsupport damages.no evidence to thosethere was substantive

differentlyanyare in tortargue damagesdoes not that those measured
anyno raised otherplaintiffthan in is indication that thecontract. There

the arbitrator.damage claims before
reason, the did not insuperiorFor conclude that court errthis we

bydid thefinding plain denyingthat the not commit mistakearbitrator
claim ofplaintiff damages relationships.for its interference with business

DamagesIV. inReduction

The the court erred in thatargues superior findingnext thatplaintiff
plaintiffshe theplainthe arbitrator did not commit mistake when reduced

$211,000. not thatdamages by plaintiff argueBecause the does this issue
tort, limit ourdifferentlyshould addressed in the context of a we reviewbe

to the breach of contract claim.

togoal damagesThe of in actions for of contract is theputbreach
non-breaching party positionin the same it would have been in if the

had been See Robert E. Inc. v. Twinfully performed. Tardiff,contract
(1988).673,Trust,Oaks N.H. 677 We have held that if aRealty 130

plaintiff, plaintiffsbreach contract to the theexpensedefendant’s of saves
will ofdamages by money Kearsargetotal be reduced the amount saved.

(1976).Co., 705,Inc. v. 116 N.H. 708 “Where theComputer, StapleAcme
commissions, the of forinvolving damagescontract is one sales measure

beengrossloss of is commissions less that would haveprofits expenses
Neiucor,Co., Inc.,for Inc. v. 398Exportincurred but the breach.” Om-El

(Mich. 1986). however,440, 444 overheadApp. expenses,N.W.2d Ct. Fixed
breach,the inwhich are not reduced because of are not considered
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calculating plaintiffsthe See F. A.damages. ExpertBartlett Tree Co. v.
237, (Mass. 1941);Hartney, 32 N.E.2d 240 J.HopeRoblin Indus. v. A.

(Mass.1134, 1980).Corp.,Sullivan 413 N.E.2d 1136-37 Ct. TheApp.
rationale for this rule is to ofprevent illogical reducingthe result a

constant,plaintiffs damages for fixed overhead wouldcosts that remain
regardless particularof the transaction at issue. ManufacturingVitex

(3d 1967).795, 798Corp. v. Caribtex 377 F.2dCorp., Cir.
The plaintiff by reducingasserts that the arbitrator erred its damages

$211,000 representedbecause the fixed overhead expenses. It contends
that its inoffice would have served customers addition to defendantsthe
during ofthe remainder the termination thateighteen-month period, and

beexpensesthese overhead cannot deducted from an of profits.award lost

inNothing the record indicates that the costs thededucted from
plaintiffs damage award were fixed overhead expenses. There is no
indication that the plaintiff transacting anywas business with companies

Rather,other than the defendants. the record reflects that the plaintiffs
income,contractual with therelationship defendants was its sole source of

that anyand overhead costs were todirectly relationship.attributable that
The did that plaintiffarbitrator find the would intohave entered a contract
with another calledcompany Space-Lok had the not breacheddefendants

However,their agreements. the arbitrator did not award lostplaintiffthe
profits provide anybecause it failed to evidence detailing prospectivethe

when the contract withrelationship, including Space-Lok signedwould be
or how long the contractual would Given therelationship exist. the state of
record, it was reasonable for the arbitrator to anyconclude that costs

by plaintiffincurred the the remainder theduring of termination period
directlywould have been attributable to its contracts with the defendants.

Moreover, assumingeven that there was sufficient evidence
proveintroduced to that the plaintiff would have incurred fixed overhead

customers,expenses by servicing other the arbitrator did plainnot commit
mistake in tofailing damagesaward the these it itsplaintiff because closed

If plaintiffSeattle office. a discontinues its business after the defendants’
contract,ofbreach it is not entitled to recover overhead itwhichexpenses

See,would have incurred had the e.g., Uniquebusiness continued.
Intern., Inc., (8th 1980).373,v. 622Systems, Inc. Zatos F.2d 379 ThisCir.

logical office,outcome is by closing plaintiff havingbecause its the avoids
to those fixed overhead itpay expenses would have otherwise incurred if

Co.,its open.office remained Morrow-Smith Co. v. Cleveland Tractor 145
(Pa.915, 1929). Indeed,A. plaintiff916 to allow the to the ofrecover value

overhead it notexpenses grant recovery.did incur would to it abe double
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V Interest

that thefindinginthe court erredthatarguesnextplaintiffThe
to award interest onby failingplainnot mistakedid commitarbitrator

$35,000 inforinterestit seeksSpecifically,commissions.certain
1994,Maysincewrongfully withheldthe defendantsarguescommissions it

arguesit also were$40,000 of commissionsfor worthand interest
withheld.wrongfully

may not be madedecision, stated that “[i]nterestthe arbitratorIn his
inby partiesthe theforprovidedan award unlessof arbitrator’spart

to arbitrate.”agreementtheby parties’oragreement to be arbitrated
for theprovisiondid not contain aagreementsthe parties’Because

contract, the arbitratorfor breach ofdamagesof interest onpayment
thesuperiorThe affirmed arbitrator’sthe interest. courtplaintiffdenied

did notpartiesThere no that thedisputefor the reason. isdecision same
in agreements.for of theirprovide an award interest

agreement may agree,an ashave to arbitrationpartiesWe stated that
so,and, if howinterest will be awardedagreement,of the whetherpart

Investment, Co., 134See v. AcornMajorinterest will be calculated.that
however,(1991). the86, proposition,does not stand forN.H. 90 That case

unless the partiesis from interestprecluded awardingthat an arbitrator
to as of the award.expressly partinclude interestagree

depends uponan issue thejurisdictionAn arbitrator’s over
Board Trusteesvoluntary parties. Appealof the Seeagreement ofof of

(1987).U.S.N.H., 632, parties’we look to theAccordingly,129 N.H. 635
inpowersthe of the arbitrator’sagreement scopearbitration to determine

language, greatrestrictiveclearlyan “In the absence ofrendering award.
fashioning of anframingin of an award andlatitude must be allowed the

(1975).§ 107remedy....” 6 C.J.S. Arbitrationappropriate
nohere worded and containprovisions broadlyThe arbitration are

toability fashion an award.express limiting the arbitrator’slanguage
conclude that the arbitrator could havelanguage,Given this broad we

conclusionas of award in this ease. Thispart damageawarded interest his
by 43 of the American Arbitration Associationsupportedis Rule

case,Rules, in thisgovernwhich the arbitrationCommercial Arbitration
may or relief that thegrant any remedyas arbitratorprovides “[t]heit

of thescope agreementand within thejust equitablearbitrator deems and
parties.”of the

Moreover, law,of common we have therecognizedas a matter
todamageselement of the verdictgeneral priorrule that “interest as an
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for money wrongfully detained is allowed from the time moneythe is due.”
Dumas, (1952).v. 402,Damasiotes 97 N.H. 403 rule recognizesThis that

and,money therefore,has a “use value” legitimateinterest is a component
of damages since it compensates the prevailing party for lost ofthe use its
money. MCCORMICK,C.See HANDBOOK 50,ON THE OF §LAW DAMAGES at

(1935).205-06

result,As a we hold that arbitrations,in the context of
may“arbitrators include interest in an award unless partiesthe have

expressly provided inotherwise their contract or arbitration agreement.”
(Mich.Gordon Sel-Way Bros., 704, 1991).v. Spence 475 N.W.2d 711

Because the arbitrator the plaintiffdenied interest based an error ofupon
law, we conclude that superiorthe bycourt erred finding that the

plainarbitrator did not commit mistake when he denied the plaintiff
Therefore,interest. we remand to the superior court with instructions to

remand theto arbitrator to determine whether interest should be
awarded.

part;in part;reversed in and remanded.Affirmed

BROCK,C.J., sat for oral argument but did not take in finalpart the
vote; Broderick, Duggan, JJ.,Nadeau and concurred.
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