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HampshireThe State of New
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Alexander R. Cole

27, 2001December

(N. Delker,T.Philip McLaughlin, attorney general William senior
brief, Lawrence,theattorney general,assistant on and Malinda assistant

for the State.attorney general, orally),

defender, Concord,Richard E. assistant ofSamdperil, appellate by
brief and for the defendant.orally,

Nadeau, defendant, Cole,J. The Alexander R. was convicted in
J.)(Smith, assault,of oneSuperior Court count of felonious sexual see

632-A:3, (1996),RSA III and sentenced to an extended term of
1(f) (1996).651:6,imprisonment to RSA The defendantpursuant appeals

the of the extended term of affirm.imposition imprisonment. We
Cole,The facts adduced at trial are set forth in State v. 142 N.H. 519

(1997). In summary, the defendant was indicted for felonious sexual
trial,632-A.-3,assault on RSAeleven-year-old boy.an See III. Prior to the

State notified the defendant that it seek an enhanced sentence onmight
651:6,1(f). trial,account of the victim’s to RSA After aage, pursuant jury

sentenced,the defendant was found of felonious sexual assault andguilty
651:6,11(a) (1996), notpursuant thirty yearsto RSA to more than nor less

ten years Hampshirethan at the New State Prison.
argues erroneouslyOn he that the trial court anappeal, imposed
imprisonment, meaningextended term of inconsistent with the ofplain

651:6,1(f).RSA
The term of statute inimprisonment provides, part:extended

I. If a court finds that a convicted is 18 of orperson years age
older, ifmay according paragraphhe be sentenced to II the court

record,finds,also and in thefindingsincludes such that:
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(0 He has committed or to commit of theattempted any
crimes defined in RSA 631 or 632-A a under 13against person
years age;of

651:6,1(f).RSA
The convicted of “inengagingdefendant was sexual contact with a

person other than his Blegal spouse years age,”who is under 13 of a class
632-A:3,felony under RSA III. The defendant for thecontends that but

age,victim’s the defendant’s crime a misdemeanor under RSAwould be
(1997).632-A:4 The defendant notes that the victim’s anage is both

element of underlyingthe offense and a which must berequired finding
made before the trial court may impose an extended term of
imprisonment.

(1996)651:6,He Iargues that because RSA for an extendedprovides
circumstances,sentence “if the court also finds” certain attendant the

word “also” cannot reference an element the whenoriginally by juryfound
it himconvicted of the underlying impositionoffense. He asserts that of
the extended term of imprisonment permissible onlystatute would be
when subjectthe circumstances which him to an extended term are not

analso element of the offense.underlying

On questions of statutory interpretation, we are the final arbiter of
the legislatureintent of the as inexpressed the words of a statute

Sullivan, 541, (1999).considered as a whole. State v. 144 N.H. 543 aWhen
statute’s is andlanguage plain unambiguous, we need not beyondlook the
statute for further indication of legislative Comeau,intent. State v. 142

(1997) (citation omitted).84,N.H. 86 The defendant to comprehendfails
651:6,1(f).the plain meaning of RSA In order for a trial court to impose an

extended term imprisonment,of it must find that a defendant isfirst
eighteen years age 651:6,of or older. See RSA I. Once the trial court
makes this finding, may imposeit an extended term of if itimprisonment
also finds any one of the ten circumstances inlisted the statute. See RSA
651:6, I (a)-(j). plainA ofreading the extended term statute clearly
indicates that the word “also” refers to the mandatory minimum of theage
defendant and not to the elements of the underlying offense.

The defendant has a lineadapted of reasoning initially used in State v.
(1997).142Hennessey, N.H. 149 In theHennessey, defendant was

convicted of aggravated assault,felonious 632-A:2,1(1)(1996),sexual RSA
TT(a).and 651:6, 1(f),sentenced under RSA Among other thethings,

defendant thechallenged imposition statute,of the extended term arguing
its use violated “the protection against jeopardy I,double found in part

16article of the HampshireNew Constitution because the victim’s age had
already been used to elevate the offense B felonyfrom a class to a class A
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therejectingat 162. In defendant’sfelony.” 142 N.H.Hennessey,
merely “an alternativeprovidedfound that RSA 651:6argument, we

onoffense and sentence basedextended sentence... and not an additional
Id.used to elevate another offense.”alreadya circumstance

crime classified as a more seriousAs in the defendant’s isHennessey,
of RSAyears age. Comparethe victim was under thirteenoffense because

632-A:3, III632-A:2,1(1) 632-A:3, II RSA(Hennessey); comparewith RSA
(defendant). And, Hennessey,as in the defendant waswith RSA 632-A:4

term statute because his victim wassentenced to the extendedpursuant
1(f).651:6, The areparallelsthirteen of See RSA factualyears age.under

on withHennessey directly pointto other than that isstrongtoo conclude
disposition.controls its ultimatepresentthe matter and therefore

Affirmed.

Dalianis, JJ.,Brock, J., concurred.C and Broderick and
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