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addition, 91-A:4, IV,information. In in RSA where cost is addressed
directly, it is acontemplated prohibitas factor that could disclosure.not
The statute provides:

If a photocopying machine or other device maintained for byuse
bodya is the oragency by body agency copyor used to the public

record or document therequested, person requesting the copy
may chargedbe the actual cost of providing copy, which costthe
may by body agency.be collected the or

91-A:4, Therefore,RSA find thatwe cost is not a factor in determiningIV..
whether the publicinformation is a record.

We do not reach the question of who bears the burden of for thepaying
cost of theproducing requested, because the issue is not ripeinformation
for our review.

The issues in this case foreshadow the problemsserious that requests
for public engenderrecords will in the future as a computerresult of
technology. legislatureUnless the addresses the nature of computerized
information publicand the extent to which the will be toprovided access

data, be called toupon accessibilitywe will establish on case-by-aStored
case legislaturebasis. It is our that the willhope promptly examine the

inRight-to-Know advancingLaw the context of computer technology.

andVacated remanded.

Broderick, Nadeau, Duggan, JJ.,Dalianis and concurred.
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BROCK, defendant, (town),C.J. The the Town of Hudson appeals from a
J.)Superior (Brennan,Court order arescinding building permit granted

intervenor,to the L.Jeremy Muller. The town argues that the court
themisapplied accessorylaw on uses and ordered relief that conflicted

with federal objectives to allow and amateurpromote ham radio facilities.
We affirm in inpart, part,reverse vacate and remand.

Muller resides in a section of (R-2),Hudson zoned Residential-Two and
is an 1998,amateur or “ham” radio Inoperator. December when Muller

for aapplied building the town hadpermit, regulationsno therestricting
heightnumber or of amateur radio towers. The town zoning administrator

granted Muller a building permit ninety-footto erect three amateur radio
towers with antennae to be added at a later date that would thebring total
height of each tower to one hundred feet.

Shortly Marchand,thereafter the plaintiffs, Suzanne Joanne Radziewicz
Radziewicz,and Peter Muller’s neighbors, appealed the ofgrant the

building permit to Hudson’s zoning adjustment (ZBA),board of arguing
that radio communications towers were not permitted in the R-2 zone.
Following merits,a on thehearing the ZBA upheld the of thegrant
building decision,Inpermit. support of its the ZBA made the following
findings:

Ordinance,1. The uses,Hudson inZoning listing accessory does
not use the word “only” for items itpermitted; since is a

use,permitted accessory site plan required.is not
17;674:16;2. RSA III: we do not toget prohibit Hamm [sic]

radio.
3. Historically, Hamm use,[sic] radio has been an accessory

with no quantification type;of ansimply accessory to
residential aproperty-as hobby;

4. This is a permitted accessory use.

Following a atrehearing plaintiffs’the request, the ZBA upheld its
decision. plaintiffsThe appealed to the court.superior

The superior court did not hold a hearing, but relied on the ZBA’s
certified record to evaluate the ZBA’s decision. The court ruled that while
the ZBA heard sufficient evidence to establish ham radio as an accessory

town,use in residential indistricts the “there was no evidence of ham radio
inoperations residential neighborhoods which included anything

reasonably close to the scale of the three antennae inproposed this case.”
The court also addressed whether the federal government had preempted
local regulation area,in this see Amateur Preemption,Radio 101 F.C.C.

(1985),2d 952 and concluded that the size and height of the towers “would
upset the balance between the federal in promotinginterest amateur



in regulatinggovernmentsinterest of locallegitimateand theoperations
decision,ZBAreversed thethereforeThe courtzoning matters.”local

towers removed.ordered theandbuilding permittherescinded
RSA 677:6byis governedthe ZBA decisionreview ofThe trial court’s

findingsthe ZBA made(1996). statute, to the extent thatto thisPursuant
lawful andfact, primaare deemedfindingstheseofupon questions fade

or the ZBA’sshall not set aside vacatereasonable, the courtsuperiorand
law, byis thepersuadedunless the courtfor errors of“exceptdecision

it, orthat said orderthe evidence beforeof onprobabilities,balance
court’ssuperiorOn theappeal,RSA 677:6.decision is unreasonable.”

or isbynot thesupportedunless it is evidenceupheldwill bedecision
(1997).488,Windham, 142 492N.H.Peabody v. Townlegally erroneous. of

erredsuperiorthat the courtargumentthe town’sfirst addressWe
wasbuilding permitconclusion that theto the ZBA’supholdwhen it failed

zoning ordinance.use under the townaccessoryissued as anproperly
ofand the determinationzoningof a ordinanceinterpretationThe
ofaccessory ultimately questionsuse areuse is anparticularwhether a

Freedom, 146Trust v. TownRealtyto decide. KSClaw for this court of
omitted).(2001) The ordinance271, zoningtown’s(quotations273N.H.
use, secondary accessoryaccessoryas anexpressly permits, “traditional

toolsheds, areas,structures, garages, parkingincludinguses and
facilities, swimming and otherin-ground poolsoutdoorrecreational

Zoning OrdinanceTown of Hudsoncustomary uses and structures.”
(1996). The ordinance definesAccessoryPermitted UsesTable of

incidental, andcustomary,which is“[a]nyuse as useaccessory
or OF HUDSONthe use of a structure lot.” TOWNprincipalsubordinate to

Zoning (1996).§Ordinance 334-6

incidental andgenerally language “customary,have held that theWe
minor in relation to therequires accessorysubordinate” that the use be

use,use, to the and haverelationship primarybear a reasonablepermitted
reasonably primaryas associated with the use.habituallybeen established

Falls, 437, (1977);117 N.H. 440 see alsoHamptonSee Becker v. Town of
Concord, 68, (1999);144 N.H. 71 Nestor v. TownHannigan Cityv. ofof

632, (1994);Meredith, Rye,138 634 Narbonne v. Town 130 N.H.N.H. of
(1987).70, uses, however, mayAn of incidental result in theaggregation73

32,Concord, 35-36“accessory”loss of status. See Perron v. 102 N.H.
(1959). at tosignificance proposed equalIf the and of the use is leastscope

use, proposed may longerthe residential the use no bepermitted
as an use. Seepermitted accessorysubordinate or incidental and thus not

(1975).619,id.; 621Pellegrino,Oration v. 115 N.H.
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plaintiffsThe have challengednot the ZBA’s finding that historically,
ham radio antennae have permittedbeen as an accessory use in the town.
Rather, they argued court,to the superior and arguenow on thatappeal,
there was no presentedevidence to the ZBA to thesupport position that
three 100-foottowers a customary,are accessory use in the R-2 zone. The

that,superior court found given towers,the scale of the proposed they no
longer qualified as accessory uses under the ZoningHudson Ordinance.
We agree.

The ZBA minutes reflect that a number of town residents stated that
they had amateur radio towers. One resident stated that he seventy-­had a

house,foot tower attached to his and another stated that her neighbors
had a 100-foot tower at their house. There was no presented,evidence
however, that three,there exist in Hudson or even two 100-foot radio
towers which are accessory Indeed,to a residence. as the superior court
noted, was“[T]here no evidence of ham radio operations in [any]
residential neighborhoods which included anything reasonably close to the
scale of the three antennae inproposed this case.” We agreetherefore

that,with the superior court to the extent the ZBA decision rested upon
the conclusion that the construction of three 100-footamateur radio towers
qualified as an “accessory ordinance,use” under the it is unreasonable. Cf.
City Brown, 264,269 (Tenn.1953).Knoxville v. 260 S.W.2dof

We turn now to the argumenttown’s that superiorthe court erred as a
matter of law when it ordered relief that conflicted with federal objectives
to allow and promote amateur ham radio town,facilities. According to the
the superior court’s order to remove all towers,three radio thereby

allpreventing Muller,ham radio operation by fails to preserve the FCC’s
legitimate interest in promoting amateur radio operations. agree.We

Because a municipality’s power to zone property to promote the
health, safety generaland welfare of the community delegatedis to it by

State,the the municipality must exercise this power in conformance with
the enabling legislation. See Chester,Britton v. Town 434,134 N.H. 441of
(1991). RSA 674:16 grants municipalities the power to enact zoning
ordinances, but expressly prohibits any such ordinance that fails to
conform “to the limited federal preemption entitled Amateur Radio

(1985)101Preemption, FCC 2nd 952 issued by the Federal
674:16, 2000).Communications Commission.” RSA IV (Supp. The limited

preemption to which the statute refers is a limited preemption of state and
regulationslocal governing facilities,amateur radio station including

antennae and support structures designed protectto the “strong federal
interest in promoting amateur communications.” Amateur Radio

952, (1985).101Preemption, F.C.C. 2d 959-60 The FCC codified the
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Memorandumthe FCCPreemption,of Radioholding Amateurcentral
674:16, amateur radioIV, it revised itsto in whenreferred USAOpinion

rules as follows:provideto

a stationregulations],theprovided [byasExcept otherwise
and dimensionsheightsatmaystructure be erectedantenna
communicationsserviceto amateuraccommodatesufficient
structure must(State of a antennalocal stationregulationand

Rather, mustitcommunications.serviceprecludenot amateur
mustsuch andcommunicationsreasonably accommodate

to theaccomplishpracticable regulationthe minimumconstitute
legitimateauthority’s purpose).or localstate

97.15(b)(2000).§47 C.F.R.

andthat local“[s]tateof FCC’s clear directivelightIn the
in theircommunicationsthat to amateurregulations operate preclude
mustobjectivesin federal and beare direct conflict withcommunities

960,Preemption, agree101 F.C.C. 2d at weAmateur Radiopreempted,”
it theerred when ordered towerssuperiorwith the town that the court

issue, the courtsuperior heldRegarding preemptionremoved. the federal
upsetand towers the balance betweenheightthat the size of the “would

operations legitimatethe interest in and thepromotingfederal amateur
ingovernments zoningof local local matters.” Whileregulatinginterest

municipality properlycourts have on whether the balancedsome focused
government’s inagainst promotingits interest the federal interests

see,communications, Cityv.e.g., Burlingame,amateur Howard 937of
(9th1376, 1991); Columbia,CityF.2d 1380 906 F.2dCir. Williams v. of

(4th994, of1990), AppealsCir. with the United States Courtagree998 we
requires municipalitiesfor the federal directive toEighththe Circuit that

do more:

reasonablyPRB-1 the to accommodatespecifically requires city
aimportant,communications. This distinction is becauseamateur

a citystandard that to accommodate amateurrequires
is morecertainlycommunications in a reasonable fashion

citythan to local andrigorous simply requiresone that a balance
permitto a radiodecidingfederal interests when whether

antenna.

1261, 1994)(8thHeights,v. 13 F.3d 1264 Cir.CityPentel Mendotaof
(citation omitted); the Matter andIn Clarificationof Modification of

Governing Sitingand Procedures and Maintenance AmateurPolicies of
(1999)19413, 19416Structures, F.C.C.R.Radio Antennas and 14Support
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(reconsideration (“Givenpending) expressth[e] Commission language [of
PRB-1], it is clear that a ‘balancing approachof interests’ is not

Thus,appropriate____”). we conclude that the inmanner which the
courtsuperior zoningtheapplied ordinance violates PRB-1.

note, however,We that while New Hampshire requireand federal law
communications,tomunicipalities accommodate amateur they do not

require the town to allow an operatoramateur to he oranyerect antenna
Pentel, Instead,she desires. See at require13 F.3d 1264. they only that the

town “consider application,the make factual andfindings, attempt to
anegotiate satisfactory withcompromise applicant.”the Id. (quotations,

omitted).citation and brackets

lightIn of the FCC’s requirement, zoninga fact-findingboard’s and
focus, first,analysis should whetheron the three are permittedtowers

If,under regulations. here,local aszoning theywe have determined are
not, zoningthe board should then consider what steps must be taken to
“reasonably accommodate” amateur radio In makingcommunications. this
determination, maythe ZBA consider whether the andparticular height

of necessarynumber aretowers to accommodate the hamparticular
operator’s communication objectives.

There was some evidence thepresented to ZBA that the andtower
operation installation,antenna “was not the typical but rather was

something everythat ham who was ininterested reliable international
regular ZBA, however,communication on a aspiredbasis to own.” The did

not any findingsmake factual regarding whether Muller even therequires
proposed three radio towers to facilitate his international ham radio

Therefore,operations. we the superiorvacate court’s decision and remand
with instructions to remand to the ZBA for consistent withproceedings
this opinion.

in reversedpart; part;in vacated and remanded.Affirmed

Broderick, Duggan, JJ.,Nadeau and concurred.


