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Jenness v. Beck.

the of and the courtnecessity thissupersede repleading; point
not decide but thegenerally by findingwill willanticipation, await

the Gould on Pl., 49. It10,of is also laidjury. downcap. §
be arecent case to clear thatin a the court notrule, will grant

a where berepleader except cannot answeredcomplete justice
it. 9Bowman,vs. ;Goodburne 532­Bing.without vs.Symmers

510.The Numerous cases areKing, found awhereCowp.
has been orawarded refused. Com.repleader R,Dig., Pleading,

But in none of them18. has the onquestion arisen motion.
the are itUntil andclosed, bepleadings theirappears what will

the court cannottermination, interfere. thePerhaps party will
Ifdemur. that settle theso, will of thelegal rights parties.

Motion denied.

Appeal.Parker’s

the Revised itStatutes, is enacted if170, § 7, that becap.By any person pre-
appealing judgefrom from a decree of the throughvented of probate mistake,

and neglect,or not fromaccident, misfortune, his own he the su-may petition
ancourt to be allowed that the mistake mentionedperior appeal. Held, in—

might be mistake orthis section a either of fact of law.

claimed an from a decree judgeAn executor of the ofappeal withinprobate
but did not file ahe bond to his givenor did hesixty days; prosecute appeal,

of it in a He examined thenotice butby publication newspaper. statute,
requiringthe a andoverlooked bond that thisHeld, wasprovision notice. —

a mistake as was intended to besuch remedied the and that anstatute,by ap-
hisshould be allowed upon petition.peal

for thePetition of anallowance from a decree of theappeal
of probate.judge
the theAt ithearing theupon petition, thatappeared petition-

theexecutor ofer of Eli Metcalf,will andwas that he rendered
ataccount a ofhis court held on theprobate first ofTuesday

In1888. his account heSeptember, the estate ofcharged the
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Appeal.X’arker’s

testator with sums tosundry ofamounting $1183.48, one which
sums thewas amount of a to thelegacy bequeathed American
Home and theMissionary ofSociety, whichvalidity depended
on the thequestion notwhether society, being couldincorporated,
take the sumbequest. This of disallowed thewas by$1133.48

ofjudge The executor claimedprobate. an appeal within sixty
after the timedays of the decree, andmaking caused it to bo

entered in court;this but he did not file a bond to hisprosecute
nor did heappeal, noticegive thereofany in aby publication

He made an affidavit thatnewspaper. he intended to do every
law; and forthing required this examinedby thepurpose statute,

in order to ascertain the course he to butought overlookedadopt,
the aprovision bond to be and afiled, noticerequiring published,
and itthat was mistake and accident that hethrough omitted to

thewith of the andcomply provisions statute, not reason ofby
intentionalany neglect.

Edwards, for the petitioner.

and H. for the heirs atVose, Hubbard, law.

J. The theGilchrist, law thatprovides person who appeals
afrom decree of the of ashall bondgive tojudge probate prose­

andcute his shall notice of suchgiveappeal, appeal by publica^
tion in in thesome Rev. ch.newspaper printed Stat.,county,

3 and 4. If not170, these beprovisions with, thiscomplied§
court cannot take of the but itcognizance mustappeal, be dis­
missed. an have beenAlthough claimedappeal may within

the time theof ofsixty decree, to thedays according statute,
still awithout these therecompliance with is noprovisions valid

There is a laidappeal. foundation for anonly appeal, by filing
a in theclaim court ofwritten probate.

the 7th section of Rev. itSt., is enactedBy 170, thatchapter
from fromwho was such aany person prevented appealing decree

or andmistake, accident, misfortune,within not fromsixty days, by
his this to anbeneglect, petitionown court allowedmay appeal.
The 9th section if it thatprovides that shall theappear petitioner
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Parker’s Appeal.

and that hasto injusticehas not appeal,unreasonably neglected
the of suchprobate, appealthe ofbeen done decision judgeby

tried onand suchallowed, petition.shall be heard
““ ac-andmistake”thein use ofThe wordsstatute, making

therefore,The-mistake,limit them.does not define norcident,”
executorthis case theIneither of fact or of law.be onemay

thehis course provi-to regulate bythe Intendingmistook law.
thoseoverlooked requiredthe he whichlaw,sions of accidentally

mis-aa notice. Suchofthe a bond and the publicationgiving
exe-Theintended to remedy.take think the statuteas this we

examined thefor he statuteneglect,becutor cannot withcharged
the stat-himself; and the ofobjectof informingfor the purpose

if mistakebe such a-not attainedute, remedial,iswhich would
more-should be held to be remediless. An question,important

of the lega-and thearise the will, capacityover, uponmay upon
ifinterested,thetake; it be totee and partiesto would unjust

thebe examined by supremethe of the could notmerits question
court of probate.

allowed.Appeal

Walpole.The vs.State

The legalsheriff of a make service of a either in favorcannotcounty process,
againstof or the town he is an inhabitant.of which

against keeping highwayan information not a sum-a town for a inUpon repair,
mons anwas which the the wasissued, was served sheriff of whoby county,

statinginhabitant of the town in it wasa these facts,Uponquestion. plea
held, Stat.,ch.that and§ Reel. the sheriff was an interested179, 3,by party,

legallycould servenot the and that it must besummons, quashed.

ofthat a in thecertainalleging highway townInformation,

is out of &c.Walpole repair,
this a and theissued,information atUpon Aprilsummons-was

filedtern of the ofcourt common the andpleas, appeared,town


