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supersede the necessity of repleading; and this point the court
will not generally decide by anticipation, but will await the finding
of the jury. Gouldon PL.,cap. 10,§49. It is also laid down
in a recent case to be a clear rule, that the court will not grant
a repleader except where complete justice cammot be answered
without it. Goodburne vs. Bowman, 9 Bing. 532 ; Symmers vs.
The King, Cowp. 510. Numerous cases are found where a
repleader has been awarded or refused. Com. Dig., Pleading, R,
18. But innone of them has the question arisen on motion.
Until the pleadings arve closed, and it appears what will be their
termination, the court cannot interfere. Perhaps the party will
demur. If so, that will settle the legal rights of the parties.
Motion denied.

Parxer’s ApPEAL.

By the Revised Statutes, cap. 170, § 7, it is enacted that if any person be pre-
vented from appealing from a decree of the judge of probate through mistake,
accident, or misfortune, and not from his own neglect, he may petition the su-
pexior court to be allowed an appeal.—Feld, that the mistake mentioned in
this section might be a mistake either of fact or of law.

An executor claimed an appeal from a decree of the judge of probate within
sixty days; but he did not file a bond to prosecute his appeal, nor did he give
notice of it by publication in a newspaper. He examined the statute, bust
overlooked the provision requiring a bond and notice.—ZHeld, that this was
such a mistake as was intended to be remedied by the statute, and that an dp-
peal should be allowed upon his petition.

Parimion for the allowance of an appeal from a decree of the
judge of probate.

At the hearing upon the petition, it appeared that the petition-
er was execubor of the will of Eli Metcalf, and that he rendered
his account at a courb of probate held on the first Tuesday of
September, 1888, In his account he charged the estate of the
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testator with sundry sums amounting to $1183.48, one of which
suing was the amount of a legacy bequeathed to the American
Home Missionary Socicty, and the validity of which depended
on the question whether the society, not being incorporated, could
take the bequest. This sum of $1183.48 was disallowed by the
Judge of probate. The executor claimed an appeal within sixty
days after the time of making the decree, and caused it to be
entered in this court ; but he did not file a bond to prosecute his
appeal, nor did he give any notice thereof by publication in a
newspaper. 1Te made an affidavit that he intended to do every
thing required by law ; and for this purpose cxamined the statute,
in order to ascertain the course he ought to adopt, but overlooked
the provision requiving & bond to be filed, and a notice published,
and that it was through mistake and accident that he omitted to
comply with the provisions of the statute, and not by reason of
any intentional neglect.

Fdwards, for the petitioner.
Vose, and H. Hubbard, for the heirs at law.

Garenrrst, J.  The law provides that the person who appeals
from a decree of the judge of probate shall give a bond to prose-
cute his appoal, and shall give notice of such appeal by publica~
tion in some newspaper prinfed in the county. Rev. Stat., ch.
170, § 8 and 4. If these provisions be not complied with, this
conrt cannot take cognizance of the appeal, but it must be dis-
missed. Although an appeal may have been claimed within
sixty days of the time of the decree, according to the statute,
still without a compliance with these provisions there is no valid
appeal. There is only a foundation laid for an appeal, by filing
a written claim in the cowrt of probate.

By the Tth section of chapter 170, Rev. St., it is cnacted that
any person who was prevented from appealing from such a decree
within sixty days, by mistake, accident, or misfortune, and not from
his own neglect, may petition this courf to be allowed an appeal.
The 9th section provides that if it shall appear that the petitioner
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hag not unreasonably neglected to appeal, and that injustice has
been done by the decision of the judge of probate, such appeal
shall be allowed, heard and tried on such petition.

The statute, in making use of the words “ mistake” and “ac-
cident,” does not define nor limit them. The-mistake, therefore,
may be one either of fact or of law. In this case the executor
mistook the law. Intending to regulate his course by the provi-
sions of the law, he accidentally overlooked those which required
the giving a bond and the publication of a notice. Such a mis-
take as this we think the statute intended to remedy. The exe-
cutor cannot be charged with neglect, for he examined the statute
for the purpose of informing himself; and the object of the stat-
ute, which is remedial, would -not be attained if such a wmistake
should be held to be remediless. An important question, more-
over, may arise upon the will, and upon the capacity of the lega~
tee to take; and it would be unjust to the parties interested, if
the merits of the question could not be examined by the supreme

~court of probate.

Appeal allowed.

TuE STATE v5. WALPOLE.

The sheriff of a county cannot make legal service of a process, either in favor
of or against the town of which he is an inhabitant.

Upon an information against a town for not keeping a highway in repair, a sum-
mons was issued, which was served by the sheriff of the county, who was an
inhabitant of the town in question. Upon a plea stating these facts, it was
held, that by ch. 179, 8, Rev. Stat., the sheriff was an interested party, and
could not legally serve the summons, and that it must be quashed.

INFORMATION, alleging that a certain highway in the town of
Walpole is out of repair, &ec.

Upon this information a summons-was issued, and at the April
term of the court of common pleas, the town appeared, and filed




