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Ifor so.contribution, nearlyas herbeen requiredhavewould
couldbefore shecontributethat she mustholdcould nowwe

thethe benefittobe give purchaserthe effectdower, wouldhave
to hersubjectas hecreditors, purchasedthethe ofat expense

right.
that thecases,inan effect ordinarythis is soAll palpable

thatthe administrator toon specialshowbe thrownburden must
aamade redemption apparentlywhichexistedcircumstances

the instatute vestedthe discretionof whichexerciseprudent
do in the case,to thisthe presenthadhim. He has opportunity

cannotof facts. Wesuch state allowtohas failed show anybut
he has thusof thefull amount whichthetherefore, paymenthim,

the estate.ofto themade prejudice
sum theextent the byto the reportedDecree reversed ofauditor, toas theand residue.affirmed

Way.vs.Parker

children,respecting the maintenance of bastardstatutescomplaint under theA
woman.may by a marriedbe made

provecase, competent witness tomother, bya non-access theis notin suchThe
evidence, competentabut, being proved by she ishusband; other witnessthat

prove conversation.to the criminal
alone,by joiningthe wifecomplaint is well made withoutthat such aIt seems

her husband.
complaint onlyin a could bo advantagesuch takennonjoinder of a husbandThe

abatement, special objection thator on account.plea inbyof
preventcomplainant is a woman will not compro-married athethatThe fact

againstgood as the defendant.will bemise which
settlement, consent,avoid a made withoutsuch histhe husband couldWhether

quaere?
note, givenbring a her inan action on settlement ofwoman athe marriedif

name, nonjoinderthe of her husband inbastardy complaint, in own theher action
advantage by plea in abatement.ofonly takenbecan

573,1840,24, gives a married woman isch. whoDec. desertedstatute ofThe
complaintof aauthority to make a valid settlementby underher husband the

bastardy acts.
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good, rightis andnote and the to take hold the note undera settlementSuch by
right it inwith it the to sue her own name.carriesthat statute

Assumpsit thea dated on 20th ofnote,on promissory day
I). the ofmade the defendant for sum1842, ninetyA. byMay,

onParker, demand,to the withdollars, plaintiff, Sallypayable
interest.

issue.thePlea, general
thethat about sinceoffered evidence two yearsdefendantThe

Parker. the mar-to one Tomarried Henry provewasplaintiff
testified that he ata was presentwhohe offered witnessriage,

a of thesolemnized before justice peace.waswhichmarriage,the
theof marriage plaintiff objected.evidencethisTo

the the livedthat at the time of marriage plaintiffIt appeared
thethree or four months afterand aboutthat,Charlestown,at

that time con-and has not sinceleft her,her husbandmarriage,
he at Charles-nor has been seenher support,towardstributed

at Merrimack,he seen1842,of wasthe month May,Intown.
a forpassedresided several woman whohad withyearshewhere

a orhad children. Withinhe several yearwife, whombyhis
dated athim, Merrimack,frombeen receivedhaveletterstwo,

atmother Charlestown.to hisdirectedand
ten thethat about since plain-yearsalso evidenceThere was

died inthe of ain whoCharlestown, personfamilyinlivedtiff
at indeath she has lived ahis town; that since1834the year

and has alsoCharlestown, livedmiles fromthirtyaboutVermont
for three or fourbut thatDrewsville, yearsandat Claremont

time inall the Charlestown.livedhas nearlyshepast
anin agreement, signedthen offered evidencedefendantThe

isthe afollowingof20,1842, whichdated Maythe plaintiff,by
'viz:copy,

“ 19thon the ofCharlestown,of dayParker,SallyWhereas
Stevens, esquire, againstEnos complainedbefore1842,A. D.May,

and that saidchild,that she withof wasLangdon,Way,Samuel
that SamuelnTiilfl and wasbastard, Wayto be born alikelywas

on orchild begottenand that said waschild,of saidfatherthe
for thethe saidlast: and Way,19th of Februarythe dayabout

ofmaintenanceandthe fartherfor supportof providingpurpose
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the said has to the said Parker the sum tenchild, ofpaid Sally
in cash and note thedollars a for sum of dollars,ninety signed
Samuel andsaid Marvin asby Way, Way surety:

“ it is that the note shall beNow saidagreedhereby placed
the himin hands of C. be delivered to theJames toStebbins, by

theParker, alive;said child shall be bornSally saidwhenever
ifbut the said child shall benot born such timealive within as

thein nature it then thebe,course of to said noteordinary ought
to be tois the said to be cancelled.”given up Way
It admitted thethat child born andwas alive in duewas season,

and the notethat delivered Stebbins to thethereuponwas by
plaintiff.

taken,A verdict for thewas consent, plaintiff, toby subject
court;thisthe of is to beopinion which render-upon judgment

or is seted, it to be aside and a trialnew granted.

T. for the 1.Leland, defendant. The to theplaintiff objects
ofmode of the The of aproof marriage. testimony person

and thewho was saw the lestpresent wasceremony, evidence,
and 2 Stark. Ev. (Pt.proof positive. 932,4,) Marriage.

2. The there is nomarriage being reason toproved, presume
the death or nonresidencehusband’s in the State.

3. She can then maintain this action virtue ofonly by some star-
tute. The act Dec. 24,1840,of 4, the wife, ingives case of§ the
husband’s &c.her, a todeserting holdright property which she

&c. but her no tomay acquire, gives sue and heright sued separ-
The act of 2,1841, 4, herJuly theately. gives toright sue§

and be sued thewhen husbandseparately only is an alien, or
another Beforecitizen of State. the Revised Statutes, to(prior

this action no actionwhich was couldcommenced,) be maintained
this herwithout husband.by plaintiff joining

note,4. This been as agivenhaving ofcompromise a com­
for is void. The abastardy, womanplaint was married woman.

reference to an act ofIt with aswas welladultery, statuteby as
common N. Lawsat H. 147, 2,law. (Ed. 1830.) A§ note

on such consideration void. 4is N. H.given 153,Rep. Frost
Hull; 5 Ditto Shaw vs.462,vs. 9Dodge; Ditto 500, Clough
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Ditto 294,Davis; Allen 14Deming;Ditto 133, vs.vs. [14
Russell.vs.258, 281,17 Mass. Wheelervs. ;]WelchLewis

shemake acannot such willcomplaint;A married woman
her Dom. Rel.as to Reeve’stonot be admitted testify adultery.

2andfounded on policy.rule moralityIt is a decency,272.
anote h. The evidence of224,Pt. sole4, 223,Ev.,Stark.

Ev.,bastardize her child. 2 Stark.notshallmothermarried
340;; Cas­ es Stander32,1note Wils.gPt. 4, 223, Peake’s

his wife,countenance in-If the husband adulteryvs. Stander.
; 1therefor. Butter’s N. P. 27actionno Esp.he can maintain

the the actIf husband214. who213,2, permittedN. Pt.P.,
?committed itthecan wife whocannot, how

a seduction con­to woman for maybesingle pastnoteA given
but be for hera it mustconsideration,for goodas givensidered

B. & A. 650,a married 4woman.Otherwise withseduction.
; C. L.6 R. 554.vs. WallaceBunnington

and could have haddistance,visitingThis husband was within
a thechild. So are au­cannot have bastardshe; so,ifaccess

112;P. vs.GoodrightN. 594,Buller’s Cowperthorities.
Moss.

the of a verbalnot enforce performance promisewillEquity
settle an on a marriedthat heman, would annuitya singleby

cohabited shehe had fromseparatewhile waswoman, whomwith
558; on 216.Cont.1 Mad. Chittyhusband. Rep.her ­
284, vs. isCrane,13 Pick.in Wilbur decisivethe caseBut

that a nóte,settled underThere it sim­givenwasthis point;on
and consideration,void withoutthis, wascircumstances withilar

be themaintained at all,couldathat if complaintand husband
must join.

1.the The have beencomplaintfor plaintiff. mightCushing,
1840 and 1841 aof marriedgiveThe statutes wo­sustained.

and be sued alone. Theto sue could notprocessman a right
2reason of the of theabated disability plaintiff.been byhave

the statutes cited be found.488, 533,Laws where mayH.N.
isthe made ingeneralunder which wascomplaintstatute'The

unmarrieddoes not toand womenterms, apply merely.its
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(Ed.N. H. Laws 295. it to bo confinedNeither toought1830,)
unmarried muchThere is as reason one haswhowhywomen.
seduced a married the child of his sin,should aswoman support

Hard, Rexshe unmarried. 82, vs.though were Rep. temp.
; 8 East Rex vs. Increase ofReading­ 203, guilt oughtLuffe.

not to theavoid penalty.
The fact that is indictable does not thealter case.adultery

is If it beFornication also indictable. defeated on thatwould
inaccount the it in theone so other.case, would

For the theto of referlaw therelating proof webastardy,
court ;to Ed. 1829­ 2Review, March, Strange 924, Pendrell

Pendrell;vs. 3 C. P. Davies.215, Morris vs.
Our that the husbandis, have beenthoughposition may within

;the find non-access ifaccess, or, there wasjury may access,
the find that there nowas intercourse of thejury may which
child could been thehave aAnd,offspring. marriedthough

not that her husband has hadwoman nomay testify ifaccess,
the find that shefact, who is thejury fathermag testify of the’
child. 8 East Rex203, vs. Luffe.

2. The defeat of the incould,complaint event, have beenany
effected the of matters of fact andby investigation not oth-only,

If the himself beerwise. to therespondent, knowing father of
the chose tochild, rather than todeliberately compromise defend,

cannot the notsee consideration sufficient.we waswhy

C. J.Parker, The statutes therespecting maintenance of
bastard children authorize a a marriedcomplaint by woman. 2

;RexSalk. vs. Albertson 8 East483, 193, Rex202, vs. Luffe.
child be to be aA bastard,shownmay the mo­notwithstanding

ther is under coverture. The is untillegitimacy presumed the
is 2 Ev. 218.Stark. The mother is notcontrary proved. a

non-access;to but is ashewitness prove witness tocompetent
the criminal connection, non-access being otherprove proved by

6 vs.283,evidence. Commonwealth 8 EastBinney Shepherd.
193, The She is admitted forKing vs. that purposeLuffe.
on a of settlement.question

are inclined to the that the ofWe theopinion complaint wife
vou. 7xv.
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the husband. The terms of the statutewell,is without joining
her. thea is said ofauthorize complaint by Nothing joining

the reason of theand that the casehusband, showsthing may
A case of this ldnd can occurform an exception. whererarely

take inthe husband interest the orwill whenany proceedings,
can be thehis interests affectedinjuriously by legal proceedings.

of the alone is underIf the wife admitted to be validcomplaint
be rendered asstatute, costs,the her forjudgment may against

a sole. Butif she that if thebe,howeverwere may hus-feme
to have been that matterband could be taken ad-ought joined,

of in orabatement, an theonly plea tovantage by by objection
account of theon nonjoinder.proceedings

The therefore Itwas not a tolegal.process was proceeding
forobtain cohabitation or nor itcompensation past adultery, was

consideration. Itfounded on hadillegal reference to aany pro-
the maintenance of thefor andchild,vision an order of filiation

been made on it. As thehave is of a civil charac-might process
the form of theter, isalthough it is ordi-proceedings criminal,

thefor if seecompetent parties, fit, to thenarily settlethey pro-
far thesecution so as iscomplainant concerned. If, however,

the anupon declines tocomplainant adjustment prosecute farther,
of thea statute theprovision come inby town andmay prosecute.

The fact that the is a marriedcomplainant not,woman will we
the fromthink, prevent parties into aentering Ifcompromise.

the husband interferes, his assent isperhaps Whethernecessary.
he avoid a settlement mademight without his consent, needwe
not consider.now Provision for the maintenance of the child

the meritorious cause of thebeing theproceeding, ifdefendant,
ho hisacknowledges liability, may bind himself a note to theby

if the husbandwife, do not object.
The husband made nohaving election to avoid theit, note is

valid the maker. Heagainst camiot thatallege the con­
sideration is As itillegal. might have been thatshown he

the father ofwas the child and chargeable itswith maintenance,
the of thesurceasing is aproceedings sufficient consideration for
the note. We cannot concur in the of theopinion supreme
court of inMassachusetts, Wilbur vs. 13Crane, Pick. 290, that
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thea of at is aupon question surceasing processwhether law
afor itnote,consideration is immaterialpromissorysufficient

orvoid,the voidable inwas abate-process only by pleawhether
If the defendantment. voidable itby plea,only might waive

and theclaim,the settlement beand settle would It isgood.
in insaid that tenants common must join clausum.trespass quare

and the defendantalone,If one should sue should givethereupon
note for his of thea share claimed in consid-promissory damage

the theeration of discontinuance of thesuit, wouldnonjoinder
for thebe a good ground avoiding promise.hardly

husband,theA note to be treated awife as note to themay
lie indorse or sue alone. But the bemay wife inmay joined

;on Bills 92 2108,such case. M. S.Story Phillis­392,§ &
The ofkirk Pluckwell. cause actionvs. would seem to be one
to him. If thewhich survivewould wife notmight have been

the of the coverturejoined, objection have beenmight taken on
;the trial. 2 Mo. 690 1Stark. ;Pl. 436 4 D.Chitty's M.&

Caudell vs. Shaw. But as361, she bemight thejoined, objec­
tion the theof of ifnonjoinder husband, there nowere statute

the could be taken inaffecting case, only abatement. 2 Stark.
3 M.689;Ev. D. 631, Milnes;Milner vs. Com. Dig.,&

;1­ T R.Pleader, 2, A, Verm. 508, Lyman vs. 13Ellery;
Pick. Crane.284, vs.Wilbur

reason of theFurthermore, by desertion of the husband this
settlement valid under ourwas statute of Dec. author­24,1840,

a to hold sheizing wife property may acquire. Whatever may
been herhave itconduct, notprevious was immoral for her to

thefor maintenance of the childprovide with which she was
Shepregnant. might acquire from theproperty putative father,

for that This notepurpose. was Sheproperty. had a toright
thehold thus and as anproperty acquired, incident the en­law

ables her to it.sue theWhenupon law confers a itright, gives
the means of it as anenforcing incident. 10 N. H. 305,Rep.

;Cocheco Co. vs. Whittier­ vs.Kittredge Warren, Grafton, Jan­
N.term, 1844, H.uary ThatRep. the[14 husband is509.] not

an alien, and notdoes reside out of the andState, that the statute
of not1841 is to theapplicable case, is therefore immaterial.

Judgment the plaintiff.for


