
68 SULLIVAN.

Smith v. Smith.

ofbear a different construction. The thewouldproof, possession
for that had beeninstance, evidencenotes, was theyprimá fade

but it of the that underis no violationpaid, principle money paid
a thomistake of the cannot be recovered toback, bylaw prove

evidencethe reason he them. Suchsurrenderedmortgagee why
is It thehas no connection withmerely explanatory. principle

but its its toabove stated, upon tendencycompetency depends
theis,rebut the of Our that wit-payment. opinionpresumption

heand also that have beenness shouldwas competent, permitted
he Itto to the to called. wouldfacts which wasprovetestify

the had orthen have been a for the noteswhetherquestion jury,
the fact,had been For of thisnot intoinquiringpaid. purpose

the must averdict be set aside and there bemust
trial,New

&Jones & vs. Reed a.a.

in order toa is on a certain,tho of tho rentlease,terms payable dayWhere, by
on onmust be demanded the and the prefix-a forfeiture it daycreate premises,

ed.

afternoon of the and amust be made in the prescribed,A demand for rent day
the toto enable be counted andbefore sunsetlength moneyof timesufficient

received.

after it shouldbe for aif tho rent should be-that unpaid yearA lease provided
rightall the lessee shouldmight and the of be-lessor reenter,thedue,come

wasdemanded tho buttvas on notextinguished. The rent day prefixed,come
theof rent tendered tothe arrears were lessor.of thethe course yearInpaid.

not forfeited.wasthat the lease—Held,

of tract landa of sit-recoverto possessionoeWrit Entry,

number to tho61,lota of drawnbeing partuated in Lempster,
of the inthe Gospel Foreignfor Propagationtheof Societyright

of the courtto the decisionsubmittedThe case wasParts.
theto by parties.facts, agreedthe followingupon
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20th Isaac as1829, Hubbard,On the of Agentday February,
Church,for the theTrustees of donations to Protestant Episcopal

Isaacthe demanded toland,leased a tract of premises,including
nine hundred andto hold for the term ofDodge, ninety-nine

covenanted ahim and his The lessee toassigns.toyears, pay
“in theeach tocertain rent on the 17th of Februaryday year,

ortreasurer the trustees for time to his orbeing,of the agent
the the demised andsamedemanding upon premises,”attorney,

“ In the rentthe the clause: case saidlease contained following
and the of one after theshall be in arrear forunpaid space year

it be for the trusteesdue,same shall become shall saidlawful
or either of orthemselves, them, agentby any may appoint,they

into the or the name thethereof,reenter ofpremises, any part
theall the of lessee of thiswhole, and virtuerightthereupon by

beinstrument shall utterly extinguished.”
of 1830,‘On the 1st all his interestDodge assignedday April,

theTowne,in to the defendant Reed.the lease other defendant,
asis of the tenant to Reed.in premisespossession

theThe claim title to virtue of ademandants premises by
Hubbard, aforesaid,lease Isaac as dated on the 18thfrom agent

of 1843.day April,
the rent asof a demand ofThe evidence was follows: Isaac

the entered the theforIlubbai’d, agent, upon premises purpose
of on the 6th ofrents,the on1838,collecting day February,
the the 3d of1839,2d of on and on1840,July, day July,day
the but found noOctober, 1842,6th of to them.personday pay

aa who store on land,He the tooccupiedrequested person pay
the but he declined to do so.rent,

in the afternoonone and two o’clock of the 17th dayBetween
entered the1843, Hubbard tavern of a Mr. Hors-of February,

and little beforethe a in the bar-sunset,promises,ley, upon
door the house,at the outer of demanded the rent dueandroom,

the rentand also duo on the1842,on of February,the 17th day
other due on theand all rents lease fromof Dodge,the entry,

thesix rents duo on inthere lease all. Hethat werestating
until o’clock. No onethe tavern six offered toat payremained

this andthe he returned home. After before the 12thrent and
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house. Hethe defendant Reed called at Hubbard’sof April,
rent,to the and that he did not think him-did not offer saidpay

as he had not On theit,hable for thing.self guaranteed any
demandant;Hubbard leased the the12th of toApril, premises

Reed the rent in arrearthe fall of tendered to him1843,and in
lease todue on the Dodge.

enteredthe commencementof this suit the demandantsBefore
the and claimed the thereof, which waspremises possessionupon

refused.
thesubmitted to court there hadwas,The whetherquestion

the lease to ita forfeiture of and thatDodge;been was agreed
be rendered for theshould demandants or the ten-forjudgment

thethe of court be thatasants, mightopinion upon question.

the demandants. The for thefor considera-Leland, question
from the statement ofis, whether,this court facts and thetion of

lease,of the defendant Reed’s there had been a for-construction
feiture.

covenants on his tolessee,the onpartoriginalDodge, pay,
each and oneof dollar rent,the February, every year,17th day

“or of thethe treasurer agentto society,to be demandingpaid
demisedthethe same premises.”upon

the rent shall be in andarrear,said forin caseAnd unpaid
theafter same shall become itdue,of one shallthe yearspace

“ theirthe trustees or to reenter thefor agentbe premi-lawful
&c.ses,”

Reed toReed,to covenants allthe performassignmentBy
lease,in the &c.covenantsDodge’s

of the the rent is belease,terms to demandedthe expressBy
To a so orforfeiture,the work whether expressedon premises.

the renton the for in arrear on thedemand dayanot, premises
8 N. H. 477,is vs.due, necessaryfit falls Rep. Sperry Sper­

athe of suit for theBut for purpose maintaining recoveryry.
thedemand on the rent falls duea is not neces­rent, dayof the

vs. Minot.251,H.4 N. McMurphyRep.sary.
rentthat be demanded on thetheIt not necessary premisesis

before an a forfeiture.one fordue,it falls year entrytheon day
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and for theif the rent is in arrearIt unpaid spaceis sufficient
a demand on the made on otherof after premises, anyone year

day.
enteredthat the lessors theuponfinds toThe case premises

6, 1838,rents in arrear, 2,the February 1839,collect July
and on6, 1842,October1840, 17,1843;3, FebruaryJuly

the ofdue, forfeiture;the rent fell for apurposethe takingday
forfeiture thereof the forthe time sixthat at woreentry years’

duethe had been for thethat rents ofdue, so morerents space
the for the forfeiture.beforea entrythan year

the 17tha forfeiture on then1843,If there was February,
hi theand revested originalthe rights possessions lessors,legal

ato these seizingoodand the lease inplaintiffs conveyed law
8 N.to maintain this suit. H.and in sufficientfact, 512,Rep.

Permit; 3 Ditto vs. March.274, Baileyvs.Enfield

the This is an actionfor tenants. ofMetcalf, ejectment,
the tenants inthe lessee claimagainst possession, whobrought by

lessor;from thelease,a both sameclaimingunder partiesprior
there has been ais,and the whetherarising legalonly question

lease' Reedof the to thebyforfeiture assigned Dodge, original
lessor.

in theare all to be found statement of Isaac Hub-factsThe
and the ofleases,thewithwhich, together assignmenttwobard,

theto make a of case.Rood,leasethe oldest part
for thereforfeited,the lease not neverwas wasWe anysay

rent to nor17,1843,of the dodemand weFebruarypriorlegal
then to been made. All thethe demand have legallyadmit pre-

made to said 17 of nodemands wereprior Februarytended
forfeiture;a not been made on thehavingin working dayavail

aduo and nor in mannerbecame required bythe rent payable,
flesh,of must boexacts the he surethe lessorIf poundlaw.'

in a manner that ofand it is requireddone doneall,hasthat he
it.to take he has notThishe can attemptsafelybeforehim,

us.the beforein casedone
be made on the thethe demand must daythe firstIn place,

; 7 Coke 28, Maund’s2016-2020­Co. Litt.due.rout becomes
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; 2the Doug.D. E. This case is toCase­ 117. fully point.7 &
cases there; note and483; 287,Johns. 66 1 Saund. 16,17

cited; ; 2 N. H.ch. art. 324Abr., 151, 12,5 Dane's Rep.p.
; 251;163 4 Ditto 8 Ditto 477.

theondemand be no one ismade,The must presentthough
above.it. dtedSaunders,to See easepaypremises ready from

casedue must be demanded. sameThe sum Seeprecise from
Saunders.

asthe demand 17,1843,is one to ofThis objection February
theas to others.well

a on the the demand mustIf there is dwelling-house premises,
at the door of the house. Same case Saunv-be made front from

there dted. It that itand authorities is notders, waspretended
so done here to 17,1843.prior February

made,If the demand made 17, 1843, legallywasFebruary
theall tendered Mr. Hubbard beforethe rent in arrears towas

the forfeiture,of a saves lease from bywhichyear,expiration
it.the terms of

be the covenant,An action for rent maintained onmight
to not incur a forfeiture.a wouldneglect paywhere

II. in in 2 H.act of 4 is not force this State. N.The Geo.
if it it163. Even not affect this case. Wewere, wouldRep.

in and if had thereState,have no of distress this weprocess
on théa sufficiency premises.was

andof the is no remissnessforfeitures,The againstlawpolicy
the of reversioners be tolerated to forfeit-on will producepart

ures.

the terms theJ. of lease to the rentGilchrist, By Bodge,
theto be demanded demised and theis upon premises; question

the facts stated ais,raised whether demand made at aupon was
a oftime to cause forfeiture the lease.proper

the case ofIn vs. Hobart it isKingswell, 207, said,Cranley
“ but a or is to thewhere therepenalty reentry joined thing,

thecannot take of or forfeiture aadvantage pain withoutyou
theat timedemand Grobham vs. Thornbo­very prefixed.”
82. The to beoughtHob. made atrough, preciselydemand
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the a convenient time before sunset.day, Maund’s Case, 7 Co.
28. This rule of the common lias been adheredlaw to theby
more modern decisions. Dor vs. T.Wandlass, R.7 117. in

the of the incourt the casepronouncing ofjudgment Jackson
"­70,vs. 17 Johns. Mr. JusticeHarrison, VanNess said, this is

a at common and thelaw, claim theofproceeding plaintiff being
stricti all the nicetiesjuris, therequired common mustby law
be There must be a demand of thecomplied with. rent on the
last a timeconvenient before sunset.” Inday, that case the
demand in the at theafternoon,was ofhouse the lessee; and it

held thatwas such a demandupon the toright reenter did not
"Itaccrue. is said the theby court, agent he madesays the

‘demand in the afternoon.’ thisNow have beenmay immedi­
12after and ao’clock, demand at soately an hourearly would

.not be The last time of the demandgood­ of the rent,’ says
,Lord ais such convenient time before the sun ofsettingCoke­

the thelast of as beday payment, numberedmoney andmay
received.’ This to bemay appear andrigorous, aunnecessarily

form;of substance to but it'sacrifice iswhen considered that the
aox of this kind is theconsequence forfeiture of theproceeding

tenant’s interest under the lease,whole formevery necessary
the has must bewhich mostlaw observ­prescribed scrupulously

ed.” vs. 18Conklin, ;Remsen Johns. 450 vs.McMurphy
251;N. H. 8Minot, 4 vs. Ditto 477.Rep. Sperry Sperry,

thus that allThese rules show therecognized demands for rent
prior theto that on 17th of 1843, insufficient forFebruary, were
the of a forfeiture theof lease.creatingpurpose Supposing
the demand on that to have been sufficient, still the forfeitureday

in theis saved the to the effectlease, that itby provision shall
the rentnot until after shall have been for thehappen unpaid

a and after aof the ortrustees theiryear, reentryspace by
rent due theAll the on lease fromagent. Dodge beenhaving

Reed in the of thetendered course there noisby year, ground
the bo consideredlease can as forfeited. Thereon must,which
betherefore,

theJudgment tenant.for
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