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v.Parker Brown.

the declaration or the the tract foreither verdict should specify
the are asas muchdamages recovered,which wouldcertaintywith

in a deed of the are thatbe land. And ofwerequired opinion
before us to us to malee this verdictthere is not sufficient authorize

therethe of areAs therights settled,thus willspecific. parties
for trial.occasion,be no anotherhowever,probably

aside.setVerdict

Gregg.Apt., vs.Gregg,

probatea inguardian requires him render an theWhere the bond of to account
having an iscourt, required, die settled account itwhen thereto if he without

hisduty of his or administrator to render account.the executor
court, are the ac-accounting probatein the the transactions recentIn an where

and, required, pro-if shouldaccount;should state the items of thecountant
proper proofand of the items.duce die vouchers

thelapse furnish bar to enforce-and time noof limitations mere ofThe statute
guardian,accounting by a in thetrust, ofa or anment the execution ofof

probate court.
existing right, coupledtime, any or of anof without claim admissionlapseBut

mayperformed, raisetending trust beento that a hasshowwith circumstances
and, guardian, maya authorizeexecution;its in the case ofpresumption ofa

account, andspecific of items therequire a less statement the oftothe court
Thethe amount. nat-payments to and for ward to thepresumption ofraise a

longa time aftervery strong, guardianwhere has livedis thepresumptionural
acknowledgement,relation, and theof the without claim orthe termination

is after his decease.claim made
1795, such,and,appointed guardian of his in as re-minor childrenR. G. was

grandfa-property which came to them as of their maternalheirsceived certain
G., daughter,ther, gave probatein the a ar-bond to account court. E.and

1811, greater portionbut theagefull in continued to reside with himrived at
paymentsduring his life. hoThere was evidence that made sometimeof the

minority, and that She hadduring her she had been sick considerable.herfor
butway prosecuting against him; it didanyin disabled from a claimbeennot
anyhim,any uponappear that she had ever made claim was evi-nor therenot

any anyhe ever of her sincethat had made admissions indebtedness todence
death,1841, to ren-In after his she to bethat time. caused his executor cited

did,guardianship, chargingthe with theder account of which he the estatean
duringreceived, claiming paid by guardianand samesums the amount as the

Held, time,lapse andthe that such ahis lifetime on account of after oftrust. —
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circumstances, presumption moneythe was that the bysuch receivedunder
ward,paid toand accounted for the and thathad been outhim the executor

particularrequiredbe anot to state more account.ought to

Appeal the decree of the offrom judge On theprobate.
of the ElizabethMarch, 1841,8th aGregg, filedappellant, peti-

forth thatin office,tion the probate setting 80,1795, herMay
late offather, Reuben Gregg, Deering, deceased, was appointed

; thather that in of hoguardian pursuance appointment receiv-
estate of hered for of theher, out personal grandfather, Thomas

¿£133 s. 86 d.,one fifth ofWilson, toamountingpart $88.92;
fifth his real estate,her one ofshare, tobeing amounting $100,

; heand her of a that hadshare never renderedpew, any$5
or madeaccount of Ins toany payments her, dur-guardianship,

;his life and that Alexander ofexecutoring Gregg, his last will,
hishad not rendered account since decease.any Wherefore she

the cited tothat executor bo rendermight anprayed account of
the guardianship.

citation,executor andThe aupon rendered anappeared ac-
in thecount, theguardian was with sumschargedwhich above

“to andmentioned, $198.92, ho claimedamounting that there be
thetoallowed, same,balance made thepayments saidby Reuben

in andhis lifetime to her on account of his trust,” the same sum.
A had before tbewas ofhearing judge inprobate, who, his

it thatdecree, recited, that the saidappeared Elizabeth arrived
at the of inage and hadtwenty-one 1811, notyears since been
in disabled from her claimany way prosecuting upon said Reu-

;ben that she had resided him awith considerable ofportion the
time since the sums Mm,were received and hadby been sick

; itconsiderable that that he made someappeared payments on
her account in 1801, not to thethough amount ;received that
it did not that she madeever claim Mmappear any forupon either

;theof sums mentioned that no evidence was offered of ac-any
him of Ms indebtedness to asknowledgment by her, guardian, or

in other within or ofany way, thirty years past; any payment
made Mm to her as ;that timeby guardian, within and that,
from these itfacts, was to bo that the severalpresumed sums re-

theceived had been disbursedby guardian by payments himby
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and onher account of Ms trust. The de-to judge thereupon
that the account, executor,as rendered the becreed by approved

and from decree took tMsallowed,and tMs she appeal.
of Reuben recited that heThe bond Gregg was appointed

named,Ms five and to bechildren,of who were statedguardian
Wilson; and the in theof Thomas condition was,heirs at law

theto of to settleform, perform duty guardian,common truly
court,in the thereto thewhen required byan account probate

to over all sums found inof and pay remainingjudge probate,
hands.Ms

for the The decree of theAtherton, judgeC. H. appellant.
the of the as an offset. Theappellantto admit supportseems

the not in an error.wasis, judgewhetherquestion
the isbe that offather, whomay guardianThe presumption

intend to maintain the child hasdoes notchild,Ms who property.
that he If hethe fact charges nothing.tMs is rebutted byBut

he shouldexact charge.to payment,intended
time. has theof No trustee to availrighttoThen as lapse

from of time,of arisingof payment, lapsehimself presumption
No time bars a direct trust asan account.hashe keptunless

a constructive trusttrustee,trust and thoughcestui quebetween
1298,2 Digestacquiescence.long Chitty’sbe barred bymay

of time cannotvs.97, LapseWade.17 Ves.citing Beckford
the defendant itof admitswherea payment,raise presumption

646; 2 Jac.1 Dig. Walkerbeen Chitty’shas not paid. &
to breachlimitations cannot be apleadedof223. The statute

1800; Cow­4 Price Milnes vs.103,2 Chitty’s Dig.trust.of
ley.

tothere due the theisviews, petitionerin theseIf supported
the court shallas allow.interestclaimed, and suchsums

indo not tMsThe authorities applytheBrown, for appellee.
theofbecame years age,the twenty-oneAftercase. appellant

tobond,He in effect,trustee. gaveno longerwasguardian
heher. she ofor When age,an account came whatsettle pay

her.a due todebtin his handshad was
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can be made,If in caso of of a bondany presumption payment
it in this case. for the rule ofThe reasonapplies presumption

hero. a settlementShe had for aapplies byremedy, application
in the court. If she to make use theprobate ofneglects remedy
the it the same as if she the ofgives her,law is had actionright

212;herself. Kinne’s Law 302,7 Greenl.Quarterly Comp.
vs.Potter Titcomb.

in not commence run-Atherton, The limitation doesreply.
until a thesettlement in court or thening parties;betweenprobate

and that settlement be itmust and not forproved, presumed, will
not to onedo build another.presumption upon

C. J. No theParker, arises in this casequestion respecting
of the the theperformance condition of bond given by guardian

to account in the court. lie to render an accountprobate was
of his thereunto There isguardianship, when lawfully required.
no heevidence that to in Ondo so his lifetime.requiredwas

itdecease,his became the ac­of his executor to render theduty
if hecount, and renderedrequired; one, which,has satis­being
to the of has been The offactory judge caseprobate, allowed.
vs.Potter 7Titcomb, 302, 314, therefore,Greenl. does not, apply.

The thisquestion accountwhether to be comesallowed,ought
thebefore us Itupon is not a accountappeal. certainly specific

of as toitems, such be recent;theought if factsrequired were
for it contains a credit to itonly general balance the sums which

theis admitted came into of the Nor theisguardian.hands
in of it suchevidence as have been hadsupport- requiredwould

the account been rendered soon after the atarrived full age.ward
In thesuch are theaccounting, when transactions recent, account-
ant state the of account;should items the and if shouldrequired,

the vouchers and ofproduce the items.proper But inproof
this acase, hasgeneration since the relationpassed ofaway

existed;and thewardguardian himself hasguardian withgone
his and, unless arecotemporaries, to de-we arequirecompelled
tailed statement of the thereitems, is much in the case to show

notshould do so.why we
von, xv. 25
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toguardiantheit forthat was competentis doubtThere no
received, supportto thethe sumsoforwhole, partanytheapply

toand make paymentsher toduring minority,of appellant,the
havetohad thehe rightof Andage.after she becameher

ofrenditionto him thedisbursed, allowedsums, uponall these so
someto he did makeis evidence thatshowaccount. Therehis

her Theaccount during preciseminority.heruponpayments
likewise,She ill healthdoes not inwasappear.extent of these

herbeen to forhad he so disposed, chargethe right,and he had
are circumstances af-These showingand maintenance.support

be ex-fact, claims to to somein allowedhad,hethatfirmatively
thatcircumstances elapsedis suchtent; thirtyand it under years

on the of the orpart appellant, anyclaim whateverwithout any
the or his executor,of thatguardian any-on the partadmission

theThis is wholly unexplained,is due to her. except uponthing
them thatit understood sumsthat between thewassupposition

had in disbursedbeen, fact,the for orguardian paidreceived by
that she had been entitled ato share ofto The factthe ward.

and that herof her father herthe grandfather, guar-estate was
;been concealed hernot have from knowledgecould welldian,

todeath, that have taken notbefore hisand, supposing placelong
the she of anbefore waspresent application, toageyearsmany

ofherself. The influence thefor hadguardianshipact and judge
of the beparentsince and thataway, may welllong passed sup-

sheceased, before hadfar to have herso firstcompletedposed
that be bear’d of hersomethingas would ifhalf century, rights,

If ithad notshe was understood theany.she that ac-supposed
a debt tobalanced, there due her. Notwas the acount was less
bound tothe render anbecause was andguardian account,debt

inascertained theits amount court. Ifprobate this hadhave
debt,a contract anupon which actionsimplebeen havemight

statute ofmaintained, the limitationsbeen havewould barred it
itor five over. If had been due a bondfour times upon directly

thethe have raised ato law wouldappellant, presumption that
beenthe had some tenobligation performed thisyears before pe-

.tition was preferred,
The question comes, then, whether there is in theanything
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nature of the oftlus caso whichpeculiar allprevents application
It is this,the thatargued being a directpresumptions.ordinary

trust, of bar it and nono can arisepresumptiontime willlapse
it. It clear thatis theagainst statute ofquite limitations and

mere time to the offurnish no bar enforcement theof ex-lapse
inecution antrust,of a or the court aaccountingof probate by

But ofguardian. time,are of that withoutlapsewe opinion any
claim or admission of an right,existing coupled with cimoustan-
ces tend that beenwhich to a trust hasshow performed, may

a execution,raise of due andits that the inpresumption appellee
thatthis entitled to the benefit ofcase is notpresumption, only

toas the courtauthorizing requireof a state-probate less specific
ment of the items of as evidenceaccount,the but to raisetending
a to theof and for to the amount re-wardpresumption payment
ceived. ofThe a settlement ispresumption very strong where,

in theas this lived a time aftercase, theguardian long termination
of the claim or andrelation, without the claimacknowledgment,
is made after his decease.

The doctrine of the cited that therecases is not is no presump-
tion of the and execution of a trust, fromperformance, arising

timo,of connected other circumstanceslapse with which have a
to load to a of its butsupposition execution,tendency merely

that the of limitations,statute or of time alone, cannotlapse he
set in of a tobar claim have a of a directup performance trust,
no evidence offered tobeing show its performance; whereas, if
the trust be one from construction, forarising as, instance, from a

in fraud of the therights, unless reliefconveyance beparty’s
in andtime,a reasonable mere of timesought delay lapse may

be bar. Ina Wade,sufficient vs. 17 Ves. 96, theBeckford
“master of tho rolls as our barsstatute legalsays, only remedies,

trusts;it noof course has direct for which thereoperation upon
hut in of But ofno courts courtsAvas remedy equity. equity,

of statutesrules,their ofown independently any limitation,by
time ;effect to of and refergive length they togreat frequently

of for no other than asthe limitation, purposestatutes furnishing
the timemeasure for of thata tolength oughtconvenient operate

demand.ofas a bar in any particularequity
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“ as be-trust,that time bars a directtrue,It is nocertainly
to be as-trustee; if it is meantbut,trust andeestuy quetween

ofa casea man make outthat a court of toserted allowsequity
andfactsafter theat distance of tímeconstructive trust any

I am notarises,of it awareoutcircumstances whichhappened,
ofthea to securitythat there is doctrine so fatalany ground for

cir-inthat not;be so far from it, onlythatas wouldproperty
itrender extremelyof timethecumstances wouldlengthwhere

the truebutfact,true of thedifficult to the state whereascertain
it isandascertained, perfectlystate the fact isof whereeasily

thethat been uponclear relief have givenwould originally
afterwho,theof constructive it refused totrust, is party,ground
thatto seekinto ofcomes a courtlong acquiescence, equity

relief.”
thetoof illustrationReference is there made at large by way
had“It a testatora casecase, vs. whereRidgard. wasBonney

itto sellleft to his executrixdirectionleasehold awithproperty,
executrix,hisfor the benefit His wife,of his children. waswho

defendants.soon after death married one of theRidgard,his
the firstestate,He these inand she infants*together mortgaged

consideration;I for a bond afterwardsinstance, believe, theyfide
the Barnard. Thethe defendantsold of toequity redemption

athat notfor money paid, (exceptconsideration waspurchase
thefroma debt due to Barnardsmall six butsum of pounds,)

in TheThis the 1752.husband of the executrix. was year
if beenof the this estate had notchildren, who, improp-youngest

to the of came ofit,entitledsold, have been produceerly would
not but Sirstated,the bill filed isin 1764. When wasage

in Hedecree made 1783. ofThomas Sewell’s was opinionwas
of fraud and collusion the execu-it a casethat betweengrosswas

estate; thethe a trick,the vendee of merelytrix and whichby
the in ofinto hands of theestate purchaser,was played payment

; and Barnard,debt of that ho declaredupona his groundown
to as the children,the was be considered a trustee forpurchaser,

them for the andto account to rents The case cameand profits.
aLord for of thebefore HisKenyon rehearing.*’ lordship was

to the character of theas but hold thattransaction,same opinion
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the ofclaim barred time. Thowas case is morelapseby fully
"­1 Cox 145. There is another saidreported his lord­point,”

u Iwhich must decide thisship, cause, is theupon which length
of time thohaswhich betweenelapsed plaintiff’s right occurring,
and their ;that Tho testator died inprosecuting right. 1748 the

child came of in and Iyoungest age 1704, admit thethough
statute of affect trusts,limitations does not this fromcourt, ayet

of has anconvenience,principle borrowed from that stat­analogy
ute. The common case is that of andmortgagor mortgagee;
■when has been in formortgagee possession twenty years, without

theto or if suchany impediment mortgagor, has beenimpediment
removed for ton it beshall a bar to theyears, Soredemption.
in this I think the ofcase, time ;length ought to bar and if the

did not Iso, make theauthority wouldsay for thisprecedent,
case thoshews of the rule. Here thevery policy many persons

hands thiswhose hasthrough haveproperty reliedpassed, upon
the undisturbed and have laid out considerablepossession, sums
of in the of it that idea. Itmoney improvement upon bewould
too much at this time to theoflength give the reliefplaintiffs

tho accounts cannotrequired, when be taken. If these plaintiffs
had made their claims all came of itwhen they age, would have

different; butbeen tho whole, thevery upon convenienceweighing
Ithe think itinconvenience, to thatwith theright ofsay length

time inis a bar this case.” 1 Cox 149. And the first ofpart
the abstract in 2marginal vs. Jac.Christophers Sparke, Walk.

s billi­ for a sale223, under a trustby mortgage for that pur­
thein dismisseddeed, doubtfulpose mortgage evidenceupon of

and fortitle, possession ofyears withouttwenty payment interest,
ordemand acknowledgement.”

the of tho authorities cited thelanguageAdopting by appel-
itlant, that be too atmuch thiswe wouldmay say length of time
the relief she claims,to this ofgive a detailedappellant having

the thostatement of items of theaccount, with ordinary proofs
vouchers,and the accounts becannot taken. Ifwhen she had

ofmade the claim she came itwhen would have beenago, very
different; thebut think towhole it that theupon rightwe say

interest,oftime,of orpayment demand,without acknowl-lapse
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of thethe stated in theconnected facts decreeedgment, with
of andthe disbursements byraisesjudge, presumption payments

entitled theand that the is not tofull,the inguardian appellant
thataccount than has beenof a more whichrendition particular

R.6 Prevost vs. Gratz.also, 481,See, Wheaton’sallowed.
Decree affirmed.

Colby vs. Poor.

mortgaged,subject a life mort-estate,is to is and theof whichland,Where part
(dueretainsand for ainto the residue, peaceableentersgagee possession year,

made,)having mortgagethe willbeen be foreclosed.notice by publication

certain in Land.to recover premises SocietyorWrit Entry,

and entered at the1840,24, Augustdatedwas JulyThe writ
from term,The action continued term towasin thatterm year.

the tenant the al-when1842, pleaded followinguntil February,
de-viz: that themaintenance,of its fartherin barfactsleged

the in1887, questionMarch, mortgaged premisesinmandant,
thewho tosubsequently assigned mortgageone Woodbury,to

madeto foreclose was No-Brown; Brown,that an entry byone
condition; thatbreach offor contin--Brown26,1840,vember
for the of one there-actual possession space yearued in peaceable

the statute as torequirementswithafter, publi-having complied
ofand on the 27th con-1842,notice, day January,ofcation

inthe tenant. The bar alsoto plea allegedthe premisesveyed
to redeem said sold,was onright mortgagedemandant’sthethat
the on thedemandant firstrecovered against Tuesdayexecution

February.of
thatdemandant the not bethe oughtrepliedthis .toTo plea

that said did not,the reason Brown on the&c. forprecluded,
or at other enter into1840, time,November,of anyday26th

conditionof the demanded forpremises,possessionpeaceable
and remain into said mortgage, peaceableand foreclosebroken


