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be a theso,cannot has been debtorrendered,where judgment
the execution, taken,arrested and not forupon security merely

tohis to an but that he take theaction, shallanswerappearance
oath, or surrender himself at the at adebtor’s certainpoor jail

time.
theare not satisfied at time thatWe we couldentirely present

inhave this suit an for thatuponstayed proceedings application
“the 4th the actIn section of it is that noprovidedpurpose.

of under this act shall release or dischargedischarge any bankrupt
theliable for debt abe same asany may partner,whoperson

or otherwise, for or thecontractor, indorser,joint withsurety
defendant is theThe not withinbankrupt.” proviso.precisely

He not for the debt. far he is entitled tois standHowsurety
thein a for need notdebt,a better situation than we nowsurety

consider.
Judgment the plaintiff.for

Perry &vs. Buss a.

right,alleged illegally, and without made athat the defendantsThe declaration
thisand that avermentHeld,thetax or assessment upon plaintiff’s poll estate. —

a thethat assessfed taxevidence they upon plain-not merelywas bysupported
arising from the mere fact ofis noThereand estate. presumptiontiff’s poll

isit unlawful.thatan assessment,

of athe tax,is seized to enforce mayorOne paymentwhose person property
wrongful,) init action eitherthe belegality tax, {if wholly bythe ofcontest

the seizure.or in forwrongful assessment, trespasscase thefor
gravamen thebeing of action,theassessmentin the unlawfulcase,If he proceed' should be set andforth,the unlawfulness consistsin whichmatterthe particular

general averments of theintroduction ofwill theNorproved specifically.
ofchange the burden proof.&c.illegality,

on thedefendants,that theallegedThe declarationCase.
of but ille-law,color and1842, pretenceunder2d of April,day

thetax or assessment uponmade aright,and withoutgally
the ofof sumestate, sixty-real and personalandplaintiff’s poll,
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thereafter, on the sameandcents,dollars and seventy-fourtwo
andfor dollarsdelivered said assessmentillegal forty-fourday,

collector of taxesone as acents to Whiting,eighty-one Benjamin
for seventeen dollarsthe the assessmentfor of andtown Temple,'

the sum ofthe residue of saidcents, sixty-twoand ninety-three
one as a sur-Jewett,dollars and to Williamcents,seventy-four

of for of theirsaid with warrantsTemple,townveyor highways
the Jewett,directed to and saidthe said Whitingrespectively

&c. It then forth of the and arrests-set the command warrants,
the for of the taxes,collector and byby nonpaymentsurveyor

reason of to them.this paywhich wasplaintiff compelled
It that the liable towas admitted the trial wasupon plaintiff

the1842,bo taxod his in in and thatfor and estatepoll Temple,
himassesseddefendants, as selectmen and assessors of Temple,

for the himsums set forth in his and thatwrit, werethey bypaid
as he had in The rested his case,his heroalleged plaintiffwrit.
and it of theinsisted that the the defendants to provewas duty

of assessment,their in the and thatlegality proceedings making
the beto as aforesaid.plaintiff liable assessedlegallywas

A theverdict taken the todefendants,for subject opinionwas
of this court the as above stated.ease,upon

that thefor the It does notFarley, appear plaintiffplaintiff.
offered The defendantsan account of taxablehis property.

to the inhabit-ought have notice tothat gaveshown they public
ants to tt>in thatgive account,such or appliedthey personally
the thesefor an Unless one ofplaintiff account. wasthings

or the andone, account,came andplaintiff voluntarily gave they
had no to tax him.right

not that thedofor defendants. We denyY. theG. Sawyer,
theof the modesin one suggested byselectmen must proceed

in theease, plaintiff complainsaction isBut this whichplaintiff.
mightdo act. The plaintifftheir to someordoing omittingof

ourusand upon justification;in puthave proceeded trespass,
anit is not sufficient to allegecasethein an action uponbut
asthemandfacts, proveforth theassessment; he setmustillegal
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8 N. H.alleged. 166, Walker vs. Cochran. TheRep. illegal­
should be set forth. N.ity 7 H.specially 114, Tucker vs.Rep.

Aiken; 9 Ditto 423, Smith vs. 10 Ditto 180.Burley;

C. J. The declaration that the defendants,allegesParker,

and made a tax theillegally without or assessmentright, upon
and estate. There is no fromplaintiffs poll presumption arising

the mere fact of an assessment that it has been made.wrongfully
On the the maxim is omnia esse rite actacontrary, prcesumuntur
donee in contrarimn.probetur

the ofWhere an individualperson has been or hisarrested,
in orderseized, to enforce the theof aproperty tax,payment

ofassessment hewhich was has anwrongful,wholly generally
election to treat the thearrest as immediate cause of the injury,
and declare in or to treat the assessmenttrespass, whichupon

and orthe arrest seizure as thefounded, cause ofwarrant were
in case.and declare Such are the theaction, cases where party

not hable to the assessment of or thetax,was whereany party
the assessment had no to assess a tax. But ifmaking authority

tothe exists assess and the hable totaxes,authority wasparty
then not be a 7 Mass.tax,some trespass may proper remedy.

5 DittoR. Little vs. Pease vs.286, 380, 384,& a.;Greenleaf
2 N. H. The236, State vs.Rep.Whitney; Thompson.

the assessed has an and theelection, treats arrestpartyWhere
the his theas of rules of re-action,or seizure ground pleading

to arrest or seizure. thehim such usualahegeonly Byquire
it asserted to have been done force and butarms,form is with

of actual Thenot violence.this does require proof gravamen
is the interference theaction orthe unlawful withof person prop-

j thethe and as ofgeneralof rightsplaintiff personalerty liberty
areofthe and securedproperty acknowledgedand possession by

them isan interference tolaw, presumedthe with beprimé facie
the has to theand fact of such in-unlawful, only proveplaintiff

histo his defence. Theterference, put adversary upon presump-
has been donethat has beention which trans-everything rightly

encounteredis and rebutted theacted, that anby presumption
interference the or of anactual with person individual,property
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interference insuchProvingisconsent,Ms wrongful.without
hasthethe provedthat is gravamen, plaintiffan action where

in order to suchand,has justifyall that he alleged;primé facie
inmust where specialan the otheract, allege pleading,party

is al-general pleadingis and whorerequired, prove,pleading
to a thus torightall the circumstances showlowed, necessary

interfere.
there is no suchtax pre-in the of aBut, assessment merely,

neither inter-the itselfunlawfulness; for assessmentofsumption
Ifthe assessed. heofthe or partyferes propertywith person

declare inof the andas the causetreat the assessment injury,
such general allegationshe himself upon anycannotcase, put

theto that otherIt not he sufficient allegeand wouldproof.
he a taxor that assessedarms,force and unlawfully,withparty

no cause of andaction,show yethim. That would showagainst
it; but the assessment is theunlawfulconsequent uponan injury

matter in thethe which unlaw-Ordinarily, particulargravamen.
It at timeforth. is not this toconsists is set necessaryfulness

thethe in declaration must be.allegationshowinquire particular
that thethe declaration taxcase, allegeas in thisIf, merely was

that ofassessed, unlawfulness, reason ofallegation byunlawfully
the or of thethe interference with person property plain-which

to the and must besubstance, Thereoccurred, proved.tiff goes
of freedom from taxation,no whichis interposespresumption

the Theof the assessmentin favor party alleging illegality.itself
not interfere his ordoes personal libertyitself with property;

interference is as asuchand, alleged consequence merelywhere
the the ofthe of such arrest or seizuretax,of assessment proof

the even of thedeclaration,not with actualsupport proofwill
the tax. Its stillof remains toassessment unlawfulness he

shewn.
case it admitted that theOn the trial of this was plaintiff was

1842;to be taxed for his and estate in inliable andpoll Temple,
the of thatdefendants,that as selectmenacting town, assessed

inthe sums mentioned the This is all theMm evidence.writ.
that theThe insists defendants bound toplaintiff were theprove

of their and their to assess thelegality proceedings right plaintiff.
29vol. xv.
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itso,If this must be the inwere because this declara-allegation
that the assessment had some totion, was illegal, tendency prove
for there is in it.itself, offered evidence tonothing support

There are of an characteraverments affirmativefewvery
a The to havesuch authorities seemwhich possess quality.

averment, inmade an that a defendant had no alicense, prosecu-
thean tolicense,tion for such exceptionwithoutselling liquor

thisrule; but not as for case.these servewillgeneral precedents
had set forth inIt seems be that if theadmitted,to plaintiff

in the consist-his declaration the matterspecific illegalitywhich
thehe have been bound to it. aver-ed, makingprove Bywould

the ofment a he cannot burdenone, proof.general change
theJudgment defendants.for


