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and determined thatthe position,the soundness ofnied plaintiffs
thethe offrom operation general prin­notthe ease exceptedwas

andcontracts,that all ofliabilityrule of suchlaw, rightsorciple
the nature of the contracts,arethem, governed bythe toparties

ofthe at the time asthem,the intention 'of matingand party
themselves.the contractsevidenced by

it not toof isaction,to the form necessaryThe relatingpoint
decide.

thoto the ofno reason doubt correctnessthe we seewhole,On
tobelow,the in tho court as certifiedof the at trialruling judge

the court that therethe of is,this andcourt, opinionaccordingly
must be

on the verdict.Judgment

Fabyan vs. Adams.

with,compliedIf, requisitions be nottaking depositions, the lawin the the ofof
depositions cannot be used as evidence.the

taken, cap-magistrate depositions certified in thethe before the werewhomWhere
“ truth,witnesses, being duly and toll thethe after sworn tothat cautionedtion

truth,truth, nothing and made oathand but the subscribed to thothe whole
Held, equiv-that theforegoing it oath thus certified was notdepositions,” was—

“ truth, truth,depositionsthe that the contained the the wholeto oathalent
truth, taken,”theynothing the relative to the causebut for which were asand

19, 188, Statutes, depositionsch. the Revised and thatrequired by see. of theis
asadmissible evidence.notwere

Assumpsit. contained fourThe declaration Thecounts.
and received,for had under thecount was whichmoneyfirst

in he claimedfiled a a to re-which rightspecification,plaintiff
tho the of and§60.00,of defendant sum interest fromcover

thefor so much defendantNovember for11,1839, money paid
note for dated March§94.98, 6,1838,a promissory signed by

Moses of and to the defend-Rowe, Maine,one Bangor, payable
theor on and defendant thoant, demand, delivered toorder, by
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a and valuable to thenote, be collectedplaintiff'as good by plain-
theand thereof use,tiff to his noteproceeds applied own which

fact and ofinwas worthless no value.entirely
secpndThe count was for The third count alleg-money paid.

ed that the foron sixth of made his noteRowe, March, 1888,
theto delivered it the$94.98, defendant, whopayable to plain-

and the iftiff, to him thepromised plaintiff contents, Rowepay
tonot; that the it Rowe,did to refusedwhoplaintiff presented

it; reason whereof the defendant became andliable,bypay
to him thethe contents thereof.plaintiffpromised pay

count that the ondefendant,The fourth the eleventhalleged
the1839,of in thatNovember, consideration plaintiff wouldday

him delivered the in the third count$60.00, note describedpay
the thatthe and and contractedto withplaintiff, agreed plaintiff

and able to insolvent, full,said noteRowe was pay promis-and
if hethe that should be unable to collect said note ofed plaintiff

reasonable the refund totime,a defendant wouldwithinRowe
the said sum of and interest.$60.00,the plaintiff

the thethen averred that the defendantplaintiffIt paidwas
that toand he used his reasonable endeavors$60.00,ofsum

due but thatnote,from on his Rowethe amount Rowecollect'
andinsolvent unable to ofis, it, whichthen, utterly payandwas

innotice, consideration thereofhad and promised,the defendant
&e.&c.

thedefendant issue.The pleaded general
inthe offered evidence thetrial,the plaintiff depositionsUpon

Charles Johnson,L. and B. in order toBoyntonof Gorham
■of The defendant to theRowe.insolvency objectedtheprove

the thatfor reason nottheseof weredepositions, theycaptions
thisthe statute in viz. : that thein with particular,compliance

“ afterwitnesses,the cautioned andstate that being dulycaptions
and but thetruth, truth,tell the theto whole nothingsworn

tomade theand oath foregoing depositions,”subscribedtruth,
that the made oath that the deposi-not state witnessesdidand

“ but thethe andtruth,the wholetruth, nothingcontainedtions
taken,”cause for accord-to the which weretheyrelativetruth,

of The188,ch. the Revised Statutes.sec.-19, objectiontoing
court.theoverruled bywas
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toat the trial other of thetaken rulingswereExceptions
court, to the of the court to the inand instructions relationjury,
to noticeno and no farther is hero re-which opinion givenwas

the the immaterial to thequired, decision of same being purposes
of the defendant.

theThere no attendance for defendant or at thewas plaintiff
of thesecaption depositions.

The for thereturned a verdict which the defend-plaintiff,jury
ant to sot for error in themoves and in-aside, alleged rulings
structions aforesaid.

The in ofdefendant moved arrestalso judgment.

for theHatch, plaintiff.

thefor defendant.Christie,

inIt that the ofif,J. settled takingis deposi-wellWoods,

the bo not thetions, with,the of lawrequisitions complied depo-
bo used evidence. Bradstreet 11Baldwin,sitions cannot as vs.

Mass. 229.
the188, Statutes,of Revised that19,Chapter provides,§

“ shall his and shall oathsubscribe makedeposition,witnessevery
thetruth,contains the and no-truth,that such wholedeposition
for itrelative to the cause taken.”but wastruth,the whichthing

the are the ofof whichin theIf, depositions subjecttaking
case, the ofrequirementsin the the statuteconsideration present

the ofwith, thesubstantially complied rulingthus recited were
and the verdictthem, stand;mustadmittingincorrectcourt was

must sot aside. The oath thebothe verdict whichotherwise,
onmake,to thesubscribingthe deposi-witnessstatute requires

“ the thetroth, troth,contains wholesuchthattion, depositionis,
theto cause for itrelative wastruth,but the whichand nothing
the taken,before depositionswhom wereThe magistratetaken.”

to thecertify oath,the statute withit made byisand whoso duty
the in this caseofcause taking deposition,andtime,the place,

“ afterof the beingthat each deponents,in the captioncertified
andthetruth, truth,theto tell wholeandcautioned swornduly
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but the to thetruth, subscribed and made oathnothing foregoing
deposition.”

theWas thus and certified in thisoath, administered suchcase,
the statute itas to are taken to bebe,requires where depositions

used in the trial of civil in this ? Itcauses State not suchwas
terms. it inin Was such substance ?

the statute in force to the of the RevisedBy prior passage
“it in that shallStatutes, suchprovided terms, everywas witness

the the truth,be to to and buttruth,testify nothingsworn whole
the shall the the time ofand attest same, withjustice caption.”

underEven these much less andstringent specific provisions upon
than those are in the uniformforce,this nowsubject prac-which

thetice and in form inwas, that, too, givenwithcompliance
of the to adminis-Peace,Richardson’-s JusticeNew-Hampshire

“the that the him sub-ter to each oath, depositionwitness by
the and but the andcontains truth, truth,”scribed whole nothing

the in thecertified same Thethe magistrate accordingly caption.
their theStatutes, sameby express requireRevised provisions,

be thatadministered,oath to was before adminis-substantially,
thattered in And we are of the the certifi-opinionpractice.

thethe in notcate of case themagistrate showpresent wit-does
the oath to the theto have made truth ofnesses whichdepositions

It is certified,the that made oath tostatute therequires. they
It is not said that made oath thatforegoing depositions. they

“had subscribedthe which contain thethey truth,depositions
and but thethe truth, nothing truth,whole relative to the cause

taken.” It isfor certified thatwere thetheywhich only wit-
“ after cautioned and to tell thenesses, being duly truth,sworn

and but thetruth,the subscribed andnothing truth, madewhole
oath to the foregoing depositions.”

did make tooath theNow, what ac-they foregoing depositions
?to the certificate that does not it cer-cording Surely asappear,

to do. It is manifest, that thetainly ought think,wesufficiently
theoath administered to not in formwitnesses was or ansubstance

“that theoath contain the the anddepositions truth, truth,whole
&c.truth,”but the as the statute Eornothing requires. aught

the nothat oath had reference to the truth of the con-appears,-
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the of thetents of the and contentsclearly, deposi-depositions;
theare mustwhich, show,tions the matters caption werevery

in entitleof the order to theverified the oathby deponents, party
them to use them as evidence.taking

froma the strict ofthink so requirementsWe wide departure
load totolerated,the or if great mischiefs,statute, would, might,

that thein it is seen have beenlegislatureand in a case which
and mischiefs,in wrongscareful against possible whichguarding

and forms of oaths,be to result from loose evasivelikely■would
matter as the ofand difficult a evidencetakingin so important

the courtform of should not tole-in the depositions,properly
or alatitude in from therate a widerpractice, departurewider

than allowable,isstatute, clearlyterms of the consistently with
the cautious of theofthe due purposes provisionsaccomplishment

consideration.the underof statute
erred inthink the court the de-whole, admittingOn the we

and theto the accordinglyjury, judgmentin evidencepositions
must bethe set aside and athat verdictthe court newis,of

trial granted.
to consider orit becomes decidethis result, unnecessaryAfter

the defendantthe motion of in arrestthe arising uponquestion
of judgment. granted.aside,set and a trialnewVerdict

Carr.Senter vs.

Statutes,7, 191,provisions chap.of see. the Revised the court ofthe ofUnder
authorized, any stage progressfully of the of anpleas are at actioncommon

shown,notice, goodupon securityand cause to orderjudgment, suchbefore
may justdeem and reasonable.as the courtfor costs

existing action,insolvency plaintiff,a at the commencementof of themereThe
afterwards, not furnish cause for such ancontinuing will sufficient order.and

In the court the defendant offeredfor slander. belowCase,


