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Great Falls v. Worster.Company

á an of land,Where action to recover a tractbringsparty
on in aa seizin his action is sustained if hedeclaring fee, shows

and to.title'to an of he hisit,undivided recoverspart according
But that seems not to be to a caseprinciple applicable.title.
he a title as the of excuse orwhere alleges particular ground

for an act be a trespass.which would otherwisejustification
toan theHad the defendant actionbrought against plaintiffs

the thatfor thirteen acre tract,flowing allegingdamagesrecover
that the citedland,of a of authoritieshe seized uponwas moiety

the and thefailed,must have allegation being special, proofhe
that of a different than thathe seized interestwas whichshowing

he alleged.

entitledOn these the aretherefore, plaintiffs to-judg-pleadings,
the But underon account of variance. such circumstancesment,

render a on the case toto submittedjudgmentwe may .decline
to on the ofand the defendant leaveus, amend, paymentgive

costs.

Varney.Upham vs.

trust in will the extent ancestui of executioninterest of a land, pass byThe que
¡the as his estate.landupon

trustthe cestui to land andto receive in-A in trust theque occupydevise permit
anin latter interest whichvests the will the extent of anthereof,come pass by

as histhe land property.execution upon

will legaltake thetrustees,is devised to wherever itthey estate,land isWhere
the of ifin to effect the but be notorder re-purposes trust; theynecessary

exercise controlto do an or over the or theact, land, theany income,quired
cestuiin the trust.legal estate will vest que

inland that the thetrust,devised trustee testator’sA testator should permit
duringthe and receive thereof histo the income life.—land,brother occupy

athat this was executed in the cestui trust statutethe ofHeld, use, by uses;que
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legalthat the estnto was in and that his interest would the extenthim, pass by
of an execution the land as hisupon property.

orWrit on the 28th of to re-Entry, 1842,brought July,
cover acres of situate inland, New-Durham,twelve to which
the tenant the issue.generalpleaded

The demandant claims title to the land under the of J.will CL
made on the 6th 1837,of andUpham, onday February, proved

the 13th of 1837, virtue of a devise therein con-day May, by
in thetained, words viz.:following,

“ I and N.devise to Gr.give Upham, executor, hereinmy after
named, and to his all that land”heirs, to(admitted include tire

“demanded I inwhich ownpromises,) New-Durham, being now
thein of brother, Fredericoccupation my Cogswell, for and

the lives of the andFrederic,said ofduring his wife Hannah
and theof survivor of inCogswell, them, trust that said ex-my

ecutor shall the said andFrederic, his saidpermit wife, and the
of them,survivor to said andland, receive theoccupy income

the ofthereof, onthey thepaying expenses carrying in-same,
taxes;the and after the decease of the saidcluding Frederic and

I andwife,his said devise the said landgive to my nephew, An-
P. and his heirs forever.”Cogswell,thony
tenantThe claimed the demanded for andpremises theduring

life the said Frederic virtueof of aCogswell, by of an ex-levy
himrecovered saidecution Fredericby against Cogswell upon

therein,the interest on theCogswell’ssaid 23d of September,
1840.

theto be rendered foris demandant, forJudgment possession
inor favor of thethe demanded tenantpremises,of for his costs,

to the of this court theaccording opinion upon foregoing case.

tenant. Thefor the devisee hadChristie, a legal estate for
In words,other thisin the alife was deviseproperty. to uses,

the of uses. We havestatute leviedexecuted onby the whole
and holdthe ithusband,of hismayinterest life.during French

3 H. 234. ThereN. beFrench,vs. Rep. may trusts, notwith­
the like the usesstatute, existedwhich before it.standing Shep.
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the24, 506,ch. 1. But devise showsTouch., 7, where(n)pp.
ofstatutethat the to have the theland,devisee is ofpossession

;383 7attaches,uses and executes the 1 Ca. Abr.use. Eq.
Cas.; Daniels,Bac. Uses andAbr., Trusts, Marwood vs.(D)

Hard.; the cestui2 P. 146. thatTheWms.Temp. provision
trust take the shall permitshall that the trusteeorque profits,

vs.him to Broughtondo causes the to executed.so, use be
330.; ; 16 Pick.2 Ld. 2 Pick. 460873Langley, Raym.

notdoesstatuteWhere the estate is than a thefreehold,less
209;a; Bac.execute the use. Hill. Abr. 206,169,Dyer

Read, ;42 29.on Uses 1 Cruise Dig. 308, §
anddevisor,theThe court the intention ofwill always regard

haveif it that he the trustee possession,intends shallappears
istrusteeto thethe statute Here thewiEyiot apply. language

theis thatand the clear intentionin its character,mandatory
might levythe Butcestui trust should have wepossession.que

of theinteresta trust and theestate,land even if itthe wereon
Brown,the Pritchard vs.trust wouldcestui pass by levy.que

to theThe husband aH. has right possession4 N. 397.Rep.
the theof coverture.the real estate duringof wife

demandant.for theBell,James

landthis the testator devised certaincase,J. InGilchrist,
the of the testator’s brother and hisliveshis executor duringto

them to the land dur­that he should occupyin trustwife, permit
theand receive income The tenant’stheir lives, thereof.ing

of an execution Fredericthe extent upon Cogswell'stitle is by
that theland. settled interest of a ces­in the We haveinterest

extentin the of antrust land executionbytui will pass uponque
his Pritchard vs.land as estate. 4 N. H.Brown,the Rep.

Frederic hadWhether under the anCogsweE397. interestwEl
the land thein extent of anpass bywhich would isexecution,

before us.the question
like if itIn cases the be ascertained that thepresent, cestui

trust takes a the modeinterest,vested in or the timeque which
he to the benefit ofis is thereap it, immaterial. If inter-when
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it Mm,cst be of or becomeexists, vesteddisposed by maymay
in ofMs on Ms tes­law Aassignees by operation bankruptcy.

in totator land to trustees an todevised trust Mspay annuity
for Ms Ms not tolife,son for besupport, wMch waspersonal lia­

ble for Ms to be from to timedebts, and timepaidwMch was
to Msinto and not otherhands, anyMs andperson, receipt only

but itto be a held itdischarge;sufficient was thatwas passed
66;to his 1vs. Sim.assignees. Graves Dolphin, Snowden vs.

6 524. aDales, Sim. Where to execu­legacy bequeathedwas
tors in trust it to the in such smaller orlegatee,to pay larger

immediate or and intimes, remote,atportions, such such way
and think thebest,manner as the trustees should estatelife was
held to in the in vs.assigneesvest bankruptcy. Piercy Roberts,

under1 K. 4. trustees a hadWhere will noMyl. & power
than for theto a trust fund ofotherwise benefit cestuiapply the

abut had discretionlife, toduringtrust his itapply for hisque
and inat such manner assuch times tMnkshouldsupport they

it thatheld his interestwas hispassed toproper, assignees.
1 M. 395.Rus.vs. Spicer,Green

2Stiles,case of Braman vs. Pick. the460,In the testator
fall tothat should the ofshare Ms son Jonas,whateverprovided

in the hands of sonshis Lutherbe .anddepositedshould Barney,
for his comfort andJonas,out todealt advantage,and according
and discretion. Thetheir best extendedjudgment petitionerto

the interest of inJonas the realexecution estate. It isuponan
theof court that the estatethe legalin inopinion was thestated
itand is from theJonas, inferable,of remarks of thebrothers

had not anJonas interest could bethat which taken ancourt, by
the notis decided. Itextent, although point expressly would

that Jonas had an interest ahowever, which courtclear, ofseem
and to hiswhich would pass inprotect, assigneeswouldequity

9In vs. Smith, there520,Wagstaff Vesey abankruptcy. was
to thea receivemarried dividends ofto womantrust stockpermit

oflife,her her husband;use during independenther andto own
had an interestheld that she would herpasswhich byit as-was

to a manbe limited to over onProperty may go asignment.
itevent, as but remains hiscertain whilebankruptcy, property

yol. 59xv.
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isofto the incidents of oneit be -whichmust subject property,
429.18Robinson,of Brandon vs. Veseythe debts.payment

theytake the estate wheretrustees, however, legalThe will
theof money.theor control overdiscretion applicationhave any

themandare to rentscase receive applyis the theySuch where
Wilson,cestuithe maintenance of the trust. vs.to Silvesterque

torentsthethe toR. 444. trust isSo,2 T. where merely pay
of a9 East 1. the receiptsRobinson SoA. vs. whereGrey,

trustees.thethe ofto be of onegood, approbationwithwereperson
rulethe4 Taunt. AndHenderson, general772.vs.Gregory

interesttake that ofthat the trustees whichis, exactly quantity
a lessorfee,of the trust it be arequired,the whetherexigencies

T. R. the trusteesHarton, 662,In Harton vs. 7 wereestate.
tothattake a because constructionfee, necessaryto washeld

to the beneficialintention,to the testator’s secureeffectlegalgive
use of certain marriedto theinterest women.separate

tois devised a to dotrustees,an estate with requisitionWhere
and the arethe seizin of estateact to possession legalwhichany

directedbe to the rents andalthough they permitnecessary,
a third still that thirdbe received person, personto byprofits

a trust the trusteeto forestate,entitledbe otherwiseonlywill
the 1to execute trust. TitleCruise, Trust,not be ablewould

24.1,ch. §
the of thecase seizin estate is not tolegalIn this necessary

execute thetrustee to The trustee not totheenable wastrust.
the or torents,over see to theand ofreceive pay application

is no occasion forincome. There histhe to dointerfering any
His is not to but tointerfere,act theduty permitwhatever.

the income.trust to receive Thecestui latter has an estateque
andhis vests indeed, which hisassignable by assignees hisupon

itand an extentundoubtedly passes of an exe-bankruptcy, by
cution.

remarkedfarther beIt this that anmay upon interestsubject,
this has for adescription longof been held beperiod to a use

the statute ofexecuted uses. Aby case on thisleading ispoint
2vs. Ld.Broughton Langley, 873. That aRaym. devisewas

“and toto Stancliffe theRamsden, uses, intents and purposes
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mentioned;herein after thatfirst, shall andpermit sufferthey
toGeorge Ramsden, son, and take themy have, receive, rents,

and of theissues saidprofits &c., his naturalmessuages, during
and afterlife, his decease shall stand seized thereof to the use of

the of theheirs of the said &c.body George,” afterGeorge,
the death of his father, andentered, suffered a Therecovery.
question was, whether took an estateGeorge executed for lifehis

the If he beso,will. tenant in tailby would and theexecuted,
bar the entail. Itrecovery would held that this a usewas was

“itexecuted, and is said the if a man make acourt, feoffmentby
in to in toíée, A, trust 33 take theto andpermit rents, issues,

this be a use executed, as as if A had made useprofits, will well
of the use.” It contended the intentword that of the tes­was
tator that thewas, trustees should thehave estate in butlaw,
that it;theirGeorge, should the ofby have benefitpermission,
but the theof corroborated thejudgment court, by subsequent
authorities, has settled that tiffs is not the true of the case.view

109;Doe 2vs. Taunt.Biggs, vs. 4Henderson, Taunt.Gregory
773; 721;2 B.Hutchinson,vs. C.Warter vs. Mor­& Jeffreson

;2ton, 11,Saund. vs. 12(n. 17) Right Smith, East 455.
are toseveral decisions be found in theThere andNew-York

theMassachusetts which thatReports, show estatelegal vestwill
ittrustee is for thethein whenever necessary purpose of effect­
the raisedthe trust, although theprecise point bying present

not to examination.requireddoes havecase Nortonappear vs.
152;12 Pick. Merrill vs. Ibid.Brown, 216;Leonard, Ayer

2327;Pick. Braman vs. Pick.Stiles, 460;16vs. WoodAyer,
596.5Wood, Paigevs.

cestui in this in our thecase, had,The trust opinion,gue legal
theexecuted in him statute.The use Ilis in-byestate. was

execution,of the andterest the extentpassed by consequently
there bemust

theJudgment tenant.for


