JULY TERM, 1844. 483

Moulton ». Libbey.

The promise was not the matter in issue, and proof of it was only
evidence to establish the matter veally in issue. The former
judgment is not therefore conclusive.

But the defendant contends that it is evidence to be weighed
by the jury. Bub its introduction cannot be supported on prin-
ciple, as is said in King vs. Chase. The jury are to return their
verdict upon the facts as they are proved before them, and not
upon the belief of another jury as to the facts. This point we
consider sottled in this State, and it is unnecessary to investigate
it farther. .

Judgment on the verdict.

WiLniavs vs. BEEDE.

In replevin, the defendant pleaded first that the property was in himself and not
in the plainiiff, and secondly that the property was in one Williams and was
taken by the defendant, a deputy sheriff, as his property, and traversed that
the property was in the plaintiff. The latter replied that the property was in
hirpself, and tendered an issue, which was joined.

Fleld, that upon these pleadings the jury might find that a part of the property
belonged to the plaintiff, and assess damages for its detention, and that the res-
idue of the property did not belong to the plaintiff, and assess damages for the
defendant.

In such a case the verdict is considered as returned upon an issue joined, because
effect is given to it in the same manner as though the declaration had contained
two counts for the respective articles, or the defendant had avowed for each
respectively.

RepruviN, The declaration alleged that the defendant, on the
14th day of Fobruary, 1848, took two oxen, an ox yoke and
two heifers, all the property of the plaintiff,and unjustly detained
them.

The defendant pleaded in bar, first, that the property was in
himself, and not in the plaintiff, and concluded with a verifica-
tion; and secondly, that the property, at the time of the taking,
was in one Samuel Williams ; that he, the defendant, was a dep-
uty sheriff, and had in his hands a writ against Williams for ser-
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vice, and that, as such deputy, he attached the propertyby virtue
of the writ, as he lawfully might do; and concluded with a for-
mal traverse that the property was in the plaintiff, and with a
verification.

The plaintiff replied to the pleas severally, that the property
was in him in manner and form as he had alleged in his declara~
tion, and tendered an issue, which was joined.

There was no evidence tending to show property in the de-
fendant.

The court instructed the jury that if they found upon the ev-
idence that part of the property belonged to the plaintiff, and
part to Williams, they should render their verdict for the plaintiff
for the part belonging to him, with damages for its detention, and
should find that the residue did not belong to the plaintiff, and
assess damages to the defendant for that part, giving him the
value of the property. '

The jury found that the property in the oxen and yoke was in
the plaintiff, and assessed one dollar damages ; and that the prop-
erty in the heifers was not in the plaintiff, but was in Williams,
and assessed damages to the defendant in the sum of forty-five
dollars.

The plaintiff excepted that upon these pleadings the jury could
not be authorized to render a verdict for the defendant, if they
found part of the property only belonged to Williams, and moved
to set aside the verdict.

He also moved in arrest of judgment, because the verdict was
nob returned on any issue joined or resulting from the state of
the pleadings. o

Sawyer ¢ Hobbs, for the plaintiff.

Hall, for the defendant.

Grncmrist, J.  The defendant’s second plea alleges that the
property was in Williams. The plaintiff excepts that a verdict

cannot be returned for the defendant, if a part only of the prop-
erty belonged to Williams. But this position is untenable. If
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replevin be brought for divers chattels, the property in all which
is in issue, if the plaintifi”’s property be proved in some of the
chattels only, he shall have damages for their detention and costs,
although the defendant shall have a return of the other chattels
and his damages. Bruce vs. Learned, 4 Mass. 618. In Pouw-
ell vs. Hinsdale, 5 Mass. 843, where the issue was upon the
property in the chattels, it was said by Parsons, C. J., ¢ the
plaintiff is entitled to damages for the unlawful caption and de-
tention of such of the goods as the jury have found were his
property. The defendant must have & return of such of the
goods as are found not to be the plaintifi’s property, with dama-
ges for the taking of them on the writ.” To the same effect is
the case of Seymour vs. Billings, 12 Wend. 287. We think
that this exception cannot be sustained.

The motion in arrest of judgment is because the verdict was
not returned upon any issue joined or resulting from the state of
the pleadings. But the authorities cited show that upon a plea
raising a question of property, the finding may be partly for the
plaintiff and partly for the defendant. The result, then, which
the jury have reached is legitimately derived from the state of
the pleadings. In such a case as this, effect must be given to
the verdict in the same manner as though the declaration had

~ contained two distinet counts for the respective articles,or the

defendant had avowed for each respectively. Seymour vs. Bil-

lings, 12 Wend. 287. The motion must therefore be overruled.
Judgment on the verdict.




