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&vs. Kent a.Hibbard, Admr.,

in estate a deceasedinterested the ofall the person,beneficiallyWhere parties
mis-adjusted and settled the withoutbeing age matter,and haveof capable,

discharge,giving ataking and theagreedhis share otherstake or eachfraud,
against an administratorall the estate are settled, subsequentlyand the demands

arrange-be theif he is not an cannot allowed to defeateven heir,appointed,
against the for the so received byment and trovermaintain parties property

. them.

right against right aothers in the ofa partyIf the administrator claim to proceed
deliverthe is for first tocourse suchsettlement,defrauded in the proper party

theunder settlement to adminisiator.over the received theportion

ofand notesarticles ofTrover, personalfor divers property
hand.

diedintestate, 4, 1842,John theKent, dulyplaintiff’s July
and notes mentioned in the declaration.theof propertypossessed

an shethe agreement, which14th, 1842, signed bywidowJuly
and title the estate,to the heirs all her to byrelinquished right

lateher one sixth of all hertheir and todelivering partpaying
after all the and shedebts,husband’s just agreedpayingproperty,

full it besatisfaction,in that shouldto receive the same provided
date. de-from that On the next thesix monthswithin daypaid

the John and the tookwidow,are heirs offendants, Kent,)(who
itthe the deceased and divided them-of amongequallyproperty

all that; received is mentioned in thethe defendantsselves plain-
hisand each share to histiff’s own owndeclaration, appropriated

others a bill of sale of theall the share so re-fromuse, taking
ceived.

this case,the of that the debts dueIt is foragreed, purposes
heirsthe all the before theintestate divisionfrom were paid by

them on thethe amount so allowed division.andmade, paidwas
thebeen onadministrator,The has since pe-plaintiff appointed

the thewidow,of and has demanded named intition the property
have refused towhich deliver.declaration, they

that these re-facts he is entitled toThe alleged uponplaintiff
the distribution is no bar to Heand that hiscover, recovery.

madethat the distribution that thealso wasalleged fraudulently;
obtained andassent misrepresentation,widow’s was by imposition,
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undue that she not bound Allandadvantage, was ofthereby.
the defendant denied.which

these it that if this court should be offactsUpon agreedwas
that the notcould recover without theopinion plaintiff showing

and be fraudulent and the assent of thedivision toagreement
to been and that theobtained,have ofupon proofwidow unduly

such facts he then the cause should stand trial.recover, formight
If he could not either to berecover ground, wasupon judgment
rendered the If he could not recover allfor defendants. against
the to be rendered as thethen such wasdefendants, judgment

order.court should
the thethat neither norThe defendant widowalleged plaintiff

the or the billhas ever returned to the defendants ofproperty
;The denied this andsale she took as aforesaid. plaintiffwhich

the cause to stand formaterial,if the court the factconsider was
trial.

the thethe death of deceasedfor theHibbard, Uponplaintiff.
anof adminis­in until the appointmentwasproperty abeyance

the vested in; madetrator that propertywaswhen appointment
2 Com. 490, 494,Black.the death.him as from the date of
settlement might,a. The; perhaps,2 Stark. Ev. note316,496

butone an admin­if fraud, anyagainstwithoutenough,be well
has settled thean administratorthe ofistrator. But appointment

andadministration,the of when appointedas to necessityquestion
; ;12 Mass. 309 23514, 5183 Mass.back.goeshis authority

to interfereHeirs have no ex­withright property128.Pick.
it.to preservecept

the defendants. A release of anMorrison, forand ex­Goodall
their isancestor,the consent of 3heirs, good.withbypectancy

ifbe releaseindeed,121. It be­strange, mayMet. theywould
N. H. 337,and cannot after. 5his death Giles vs.Rep.fore

Churchill; ; Pick. 511. After the12 Pick. 15 death of178
the beneficialthe and children werethis intestate widow owners

debts;histo tho of and the ad­of his subject paymentproperty,
3 ;a those entitled. 1369trustee for Burr.is merelyministrator
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and on them,If this is13 Mass. among74. disposition obligatory
onit the administrator their behalf.is so on acting

an ad­the that the title ofto ruleThere.are generalexceptions
;time the death. 2 Met. 117back to the ofrelatesministrator

vs.; 8 N. H.225; 98, Kittredge2 1 P. 125Hill. Wms. Pep.
Per­to be another. 9 Mass. 77.this easeFolsom. And ought

and ourthebe a distinction lawEnglishthere betweenmayhaps
690; B. C.E. 7 542.5 D.own. &&

laid the other side as if this settle­has been downThe bylaw
the administrator.the ofmade afterment had been appointment

conversion,ahastoo,It not so. The alleged jointplaintiff,was
defendant claims to holdit Eachand must as alleged.prove

a toAnd if had right2 Hill. 181.his share. theyownonly
bean there couldadministrator,until the ofretain appointment

until after a demand.no conversion
no dif-been it makedefrauded,hadthe willwidowSupposing

but thehas her as agree-shewas, remedy; yetIf sheference.
fraudAnd evenare in full force.the distributionment and

Sheto rescind.the athan to rightdo no more widowgivewould
the shareand cannot returningtaken that withouthas not step,

took.shetheof whichproperty

the decree ofareIf the defendants right,inWilcox, reply.
a mereadministrator isthe nullity.plaintiffthe judge appointing

453;354; 13 1951; Wend.7 Wend.Oh. Wend.4 Paige Rep.
cases is that nodoctrine of these vestspropertyThe306. whole

the intervention of an administrator.kinof withoutin the next
himin orthrougha suit withequity exceptmaintaincannotThey

?the administratordefend against rightfulcanthen theyhim. How
from hiscannot derive advantagetort anyde sonexecutorAn
action;debts is no to anact; of answerpaymentwrongfulown

;366debt. Toller on Ex’ors 365,hisforretain ownhe cannot
535; 587;3 D. E. 5 Co. 30.Pr.1 Gen. Rep.Chitty’s &

for his distributive share.retaincan heMuch less
thethat the defendants took and di­finds propertyThe case

;Cow. 323a 5is conversion. 7 Johns.it. That takingvided
540. The cannot control254; 6 East foragreement this,

annuls contract.and everyvitiatesfraud
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If all theC. J. parties theinterested inbeneficiallyParker,

and settledestate their interests in mistakeadjusted it, without
the settlementor isfraud, and nonebinding, of them, by procur­

can beadministration, to defeat 5ing it. N. H.permitted Rep.
vs. Churchill. In337, thisGiles case the hasadministration

heir;to one notcommitted who is anbeen if thebut, demands
estate arethe all thesettled,against administrator represents

those unitedwho have in the and hesettlement, should beonly
theirbound acts. If all those interested in anby ofestate, being

and undertake its settlementage capable, will adminis­without
tration for that each a share and apurpose, receiving dis­giving

it becharge, would mischievous if onevery any might afterwards
of his mere defeat has thus beenpleasure, what done.

In vs. N. H.Kittredge Betton, held401,] we thatRep.[14
if there a mistake inwas the thesettlement, guardian not having

accounted thefully with of theward reason hemistake,by was
bound his bond to in theby account court. There isprobate a
difference the cases,between there here nobeingtwo thebond,

ofterms which inrequire theproceedingsany probate court.
mistake theWhether avoidwould orsettlement,whole itwhether

furnish for awould inground to correctproceeding thechancery
mistake do not consider. Nowe mistake hasmerely, been al­

therehere unless fraud.leged was
the defrauded allexists,If frand avoid thatmayparty has been

the administrator be entitledwill toanddone, administer upon
if no hadas settlement beenestate, made.perhaps,the In such

becourse for thecase the would defraudedparty firstproper to
to thethe received administrator.deliver property

itthink atdo not this time toexpedientWe inquire whether
be a or ofseveral thethere may joint defendants. Thatliability

facts arewhich not before us.upon It. is sufficientmay depend
the case as muston the action stand forthat, stated, trial.


