m

15516
6 434,

516 GRAFTON.

E]

HisBarp, Admr., vs. Kent & a. .

Where all the parties beneficially interested in the estate of a deceased persom,
being of age and capable, have adjasted and settled the matter, without mis-
take or fraud, each taking his agreed share and giving the others a discharge,
and a1l the demands against the estate are settled,an administrator subsequently
appointed, even if he is not an heir, cannot be allowed to defeat the arrange-
ment and maintain trover against the parties for the property so received by

. them.

If the administrator claim a right to proceed against others in the right of a party
defrauded in the settlement, the proper course is for such party first to deliver
over the portion received under the settlement to the administator. )

TrovER, for dwers articles of personal p1ope1 ty and notes of
hand.

John Kent, the plaintiff’s intestate, died July 4, 1842, duly
possessed of the property and notes mentioned in the declaration.
July 14th, 1842, the widow signed an agreement, by which she
relinquished to the heirs all her right and title to the estate, by
their paying and delivering to her one sixth part of all her late
husband’s property, after payingall the just debts, and she agreed
%o receive the same in full satisfaction, provided that it should be
paid within six months from that date. On the next day the de-
fendants, (who ave the heirs of John Kent,) and the widow, took
the property of the deceased and divided it equally among them~
selves ; the defendants received all that is mentioned in the plain-
ff’s declaratlon, and each appropriated his own share to his own
use, taking from all the others a bill of sale of the share so re-
ceived.

It is agreed, for the purposes of this case, that the debts due
from the intestate were all paid by the heirs before the division
was made, and the amount so paid allowed them on the division.

The plaintiff has since been appointed administrator, on the pe-
tition of the widow, and has demanded the property named in the
declaration, which they have refused to deliver.

The plaintiff alleged that upon these facts he is entitled to re~
cover, and that the distribution is no bar to his recovery. He
also alleged that the distribution was made fraundulently ; that the
widow’s assent was obtained by misrepresentation, imposition, and




JULY TERM, 1844. 517

Hibbard ». Kent.

undue advantage, and that she was not bound thereby. All of
which the defondant denied.

Upon these facts it was agreed that if this court should be of
opinion that the plaintiff could not recover without showing the
agreement and division to be fraudulent and the assent of the
widow to have been unduly obtained, and that upon the proof of
such facts he might recover, then the cause should stand for trial.
If he could not recover upon either ground, judgment was to be
rendered for the defendants. If he counld not recover against all
the defendants, then such judgment was to be rendered as the
court should order.

The defendant alleged that neither the widow nor the plaintiff
has ever returned to the defendants the property or the bill of
sale which she took as aforesaid. The plaintiff denied this; and
if the court consider the fact material, the cause was to stand for
trial.

Hibbard, for the plaintiff. Upon the death of the deceased the
property was in abeyance until the appointment of an adminis-
trator ; when that appointment was made the property vested in
him as from the date of the death., 2 Black. Com. 490, 494,
496 ; 2 Stark. Hv. 816, notea. The settlement might, perhaps,
be well enough, if without fraud, against any one but an admin-
istrator. But the appointment of an administrator has settled the
question as to the necessity of administration, and when appointed
his authority goes back. 8 Mass. 514,518 ; 12 HMass. 309 ; 23
Dick. 128. Heirs have no right to interfere with property ex-
cept to preserve it.

 Goodall and Morrison, for the defendants. A release of an ex-
pectancy by heirs, with the consent of their ancestor, is good. 3
Met. 121. Tt would be strange, indeed, if they may release be-
fore his death and cannot after. 5 IV. H. Rep. 837, Giles vs.
Churchall ; 12 Pick. 178 ; 15 Pick. 511. After the death of
this intestate the widow and children were the beneficial owners
of his property, subject to the payment of his debts ; and the ad-
ministrator is merely a trustee for those entitled. 3 Burr. 1369 ;
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18 Mass. T4, If this disposition is obligatory among and on them,
it is so on the administrator acting on their behalf.

There.are exceptions to the general rule that the title of an ad-
ministrator relates back to the time of the death. 2 Met. 117;
2 Hill.225; 1 P. Wms. 126 ; 8 V. H. Rep. 98, Kittredge vs.
Folsom. And this case ought to be another. 9 Mass. T7. Per-
haps there may be a distinction between the English law and our
own. 5D. & E.690; 7 B. & C. 542.

The law has been laid down by the other side as if this settle-
ment had been made after the appointment of the administrator.
It was not so. 'The plaintiff, too, has alleged a joint conversion,
and must prove it as alleged. Each defendant claims to hold
only his own share. 2 Hill. 181. And if they had a right to
retain until the appointment of an administrator, there could be
no conversion until after a demand.

Supposing the widow had been defrauded, it will make no dif-
ference. If she was, she has her remedy ; bub as yet the agree-
ment and the distribution are in full force. And even fraud
would do no more than to give the widow a right to rescind. She
has not taken that step, and cannot without returning the share
of the property which she took.

Wilcoz, in reply. If the defendants are right, the decree of
the judge appointing the plaintiff administrator is a mere nullity.
4 Paige Ch. Rep. 51 ;T Wend. 854 ; 13 Wend. 458 ; 19 Wend.
806. The whole doctrine of these cases is that no property vests
in the next of kin without the intervention of an administrator.
They cannot maintain a suit in equity except through him or with
him. How then can they defend against the rightful administrator ?

An executor de son tort cannot derive any advantage from his
own wrongfal act; payment of debts is no answer o an action;
he cannot retain for his own debt. Zoller on Ez’ors 865, 866 ;
1 Chitty’s Gen. Pr.535; 8 D. 4 K. 587; &5 Co. Rep. 80.
Much less can he retain for his distributive share.

The case finds that the defendants took the property and di-
vided it. That taking isa conversion. & Cow. 823 ; T Johns.
254; 6 Hast 540. The agreement cannot control this, for
frand vitiates and annuls every contract.
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Parger, C. J. If all the partics beneficially intercsted in the
cstate adjusted and settled their interestsin it, without mistake
or fraud, the settlement is binding, and none of them, by procur-
ing administration, can be permitted to defeat it. 5 IV. H. Rep.
83T, (iles vs. Churchill. TIn this case the administration has
becn committed to one who is not an heir; but, if the demands
against the estate are all seltled, the administrator represents
those only who have united in the settlement, and he should be
bound by their acts. If all those interested in an estate, being of
age and capable, will undertake its settlement without adminis-
tration for that purpose, each receiving a share and giving a dis-
charge, it would be very mischievous if any one might afterwards
of his mere pleasure, defeat what has thus been done.

In Kittredge vs. Betton, [14 V. H. Rep. 401,] we held that
if there was a mistake in the settlement, the guardian not having
fully accounted with the ward by reason of the wmistake, he was
bound by his bond to account in the probate court. There is a
difference between the two cases, there being here no bond, the
terms of which require any proceedings in the probate court.
‘Whether mistake would avoid the whole settlement, or whether it
would furnish ground for & proceeding in chancery to correct the
mistake merely, we do not consider. No mistake has been al-
leged here unless there was fraud.

If frand exists, the party defrauded may avoid all that has been
done, and the administrator will be entitled to administer upon
the estate, perhaps, as if no scttlement had been made. Tnsuch
case the proper course would be for the party defrauded first to
deliver the property received to the administrator.

We do not think it expedient at this time to inquire whether
there may be a joint or several lability of the defendants. That
may depend upon facts which are not before us. It is sufficient
that, on the case as stated, the action must stand for trial.




