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ness and a willingness to pay, on which an implied promise would
be raised by the law.

Ginemrist, J.  The recent case of Butterfield vs. Jacobs, 15
V. H. Rep. 140, settles the question before us. What the defend-
ant said upon being called on for payment, does not make a con-
dition., In that case the defendant said that if the shexiff would
not arrest him, he would go to work ab his trade, and would pay
the debt as fast as he could. It was held that these words did
not constitute a conditional promise to pay, bub that the promise
was absolute.

Tn the present case the defendant said he had not the money,
but would pay as soon as he could. This was not a conditional
promise, which is a promise to pay on the happening of a certain
event, and there was no event to which the words looked forward.
The words following the promise to pay are too uncertain and in-
definite to coustitute a condition.

It does not appear distinctly here that the interest was paidin
advance, bub that point need not be inquired into. Bub where
it is apparent that the interest was paid in advance, and the ac-
tion ig brought within six years from the time wp to which the
interest was paid, the case would probably he taken out of the
operation of the statute. The note would then be like a note

payable at a fabure time. Chrosby vs. Wyatt, 10 V. H. Rep.

318.
Judgment on the verdict.

Amy vs. Youna.

A person in failing circumstances handed a roll of bills to his son without count-
ing them, and asked him if he wished to purchase the notes and obligations he
. held against people. He then delivered to him a bundle of netes without reck-
oning their amount and received from his son the roll of bills. The father
then handed the bills o the plaintiff, and the son proposed to sell him the notes,
delivered them to him, and received the roll of bills, which he returned to his
father. In an action of assumpsit upon a note, dated a few months before thig
transaction, made by the defendant, payable to the father and by him indorsed
to the plaintiff, it was held that there was competent evidence to be submitted




JULY TERM, 1844. 523

Amy v. Young.

to the jury that the note in suit was included in the bundle of notes, and thag
it was transferred to the plaintiff without consideration, in trust for the father.

Assumrstr upon the defendant’s promissory note, dated July
4th, 1840, and payable to Samuel Ash, or order, in sixty days,
with interest, and indorsed to the plaintiff,

It appoared in evidence that the defendant paid a portion of
the amount of said note to Agh, in September, 1840, and that
the remainder of it was paid to Ash in December, 1840, and thab
these sums were received by Ash in payment of the note.

In order to prove that at the time when the payments were
made, and ab the present time, Ash was the owner of the note,
and the payments rightfully made, the defendant introduced Da-~
vid Cowen as a witness, who testified that in the latter part of
the fall of 1840, or the forc part of the winter of 18401, he, af
the request of Ash, went to his house as a witness to the following
transaction. After his arvival, Samuel Ash handed to his son,
Phineas Ash, a roll of bank bills, and then inquired of his son if
he did not wish to purchase the notes and obligations which he
held against people, and his son replied that he did. Samuecl
Ash then handed to Phincas a bundle of notes and obligations,
without reckoning their amount, and received back what seemed
to be the bills he had delivered to his son, but without any count.
Thereupon Samuel Ash handed some bills to George Amy, the
plaintiff. Then Phineas Agh proposed sclling to Amy the notes
and obligations which he had received of his father, and Amy
said he would purchase them, and the notes and obligations were
handed by Phineas Ash to Amy, and Amy handed to Phincas the
same bills which he had received of Samuel Ash. The bills were
ot then counted nor were the notes reckoned up, to ascertain their
amount. The money was then handed by Phineas Ash to Sam-
uel Ash. The witness did not know or see who were the signers
of the notes and obligations. Ile saw only the bundle.

Sarmucl Ash failed aboub the time of this transaction.

The court instructed the jury that it was competent for them,
upon the cvidence, to find that the note in suit was delivered to
the plaintiff at the time of the transaction aforesaid, and as one
of the bundle of notes, and that the same was transferred with-
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out consideration, and, if they so believed, the defendant was en-~
titled to a verdict.

A verdict was returned for the defendant, and the plaintiff ex-
cepts to the instructions, and for an alleged error therein, and
moves to set aside the verdict.

Morrison, for the plaintiff. The note became due in the month
of September, 1840, and the presumption of law is that it was
transferved before that time ; and the presumption must be over-
come by evidence, which in this case is not enough even to raise
a suspicion. The evidence of payment cannot be admitted unless
this presumption be rebubted.

The court ruled that there was evidence that this note might
have passed as one of a bundle of notes. But does the evidence
fairly tend to show that it did pass at that time ?  We think there
is nothing from which this inference can be made. True, Sam-
uel Ash asked his son if he wished to buy the notes, but there is
no evidence tending to show that this note was then in his posses-
sion.

Bellows, for the defendant, We admit that we must show that
the note was paid before it was transferred. If the evidence
tended to show that, it is enough. But upon this there could have
been no doubt. The jury must have a moral conviction upon
their minds, strong as the most plenary proof, that such was the
case. 1 8¢t fw. 899, 444.

GiLeERIST, J.  When Samuel Ash asked his son if he wished
to purchase ¢ the notes and obligations he held against peo-
ple,” and he said he did, what notes must the parties have un-
derstood were referred to ?  As no notes were specified, the prop-
osition referred as well to one note ag to another; and as some-
thing was meant by the proposition, the description must include
all the notes he held, and this note he then held in his possession.
If the father had, as seems probable, a fraudulent purpose in
transferring any notes, he had the same object in transferring all
of them ; and if he transferred any, it is a very probable deduc-

'
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Hion from the facts that this note was included. If the note were
included, it would have been very singular if the jury had found
that there was any consideration for the transfer. 'There is no
pretence of a gift in the case. The transaction purports to be a
sale for something which appears like, but is not a consideration.

‘We think the instruction of the court was correct. The whole
trangaction seems to have been as destitute of ingenuity asg of
honesty. The father was in failing circumstances. He handed
to his gon a roll of bills without counting them. He agked him
in the most indefinite manner if he desired to purchase the notes
and obligations he held against people. He then handed him the
bundle of notes without reckoning their amount, and received the
roll of bills he had just delivered. Then the father handed the
roll of bills to the plaintiff, and the son proposed to sell the notes
to him. The bundle of notes was then handed to the plaintiff,
and he delivered the voll of bills to the son, who returned it to
his father. This device was considered so perfect that a per-
son was called in to witness if, but it seems to have deceived
no person but the parties to ib. It is very clear that there was
competent evidence that the note was included in the bundle, and
that the transfer to the plaintiff was without consideration, and
in trust for the father. The payment to him, therefore, discharg-
ed the note.

Judgment on the verdict.

Bamey vs. Hastives & a.

In an action of trespass for mesne profits, the value of any improvements by the
defendants, made prior to the plaintiff’s writ of entr ¥, and_for which a claim

might have been made in that action, cannot be proved as a set-off to the
plaintiff’s claim.

TrEspAss, to recover the rents and profits of a certain mes-
suage, situated in Bath, in said county, into which the plaintiff
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