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an woulda to on implied promiseand whichwillingness pay,ness
theraised law.bybe

15Jacobs,case vs.The recent ofJ.Gilchrist, Butterfield
the defend­before us.settles the WhatN. H. 140, questionRep.

for does not make a con­called onbeing payment,ant said upon
ifthe defendant said that the sheriffcaseIn that woulddition.

his trade,to at andhe wouldhim, go paynot arrest would work
It held that these didas as he could.the debt fast was words

but thea conditional to thatnot constitute promise promisepay,
absolute.was

the defendant he had not theIn the case said money,present
as soon as he could. This not a conditionalbut waspaywould

ofto the a certainis a on happeningpaywhich promisepromise,
the lookedthere no event toand which words forward.event, was

to are toothe uncertain and in-following promiseThe paywords
a condition.definite to constitute

not here that theIt does interest indistinctly wasappear paid
that need not into. Butbut beadvance, point inquired where

andadvance,that the interest in the ac­it is was paidapparent
timefrom the tosix theyears uption is withinbrought which

the case be taken out of theinterest wouldpaid, probablywas
note then be likeof the statute. The a notewouldoperation

N.10future time. vs. H.a Crosby Wyatt,at Rep.payable
318.

theonJudgment verdict.

Amy Young.vs.

a roll of bills to his sonfailing handed without count-circumstancesperson inA
purchase obligationsthem, if he to the notes anding and asked him wished he

him a ofto bundle notes without reck-people. He then deliveredagainstheld
roll of bills. Theand received from his son the fatheramountoning their

plaintiff, notes,,proposedand son to sell him thethe thethe bills tothen handed
bills,him, tothe which he returnedreceived roll of histhem to anddelivered

assumpsit note, aupon months beforedated few thisan of afather. In action
bydefendant,transaction, payable father and him indorsedby to themade the

held, competent to be submittedplaintiff, it was that there was evidenceto the
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notes, andin thatincluded the bundle ofin suit wasjury that the noteto the
consideration, in trust the father.plaintiff forthe withouttransferred toit was

Assumpsit datednote,tbe defendant’s Julypromissoryupon
or inAsh, order,to Samuel sixty days,and4th, 1840, payable

thotoand indorsed plaintiff.interest,with
the defendant a ofthat paid portionin evidenceIt appeared

in and that1840,Ash,note to September,of saidthe amount
and that1840,in December,to Ashof it paidtho remainder was

the note.ofAsh inthese sums received paymentbywere
thetime werepaymentsthat at theIn order to whenprove

of the note,thethe Ash was ownermade, time,and at present
defendant introducedthe Da-made,theand rightfullypayments

latter ofthat in the parttestifiedwitness,as a whovid Cowen
at1840-1, he,the ofthe offore winter1840, partthe fall of or

thea toas followingto his house witnessof Ash,the request went
to son,Ash handed hisSamuelarrival,hisAftertransaction.

of ifthen his sonandbills, inquireda roll of bankAsh,Phineas
and hethe notes obligationsto whichdid nothe purchasewish

that he did.and son Samuelhis repliedagainst people,held
Ash Phineas a bundle of notes andhanded to obligations,then

and backamount,their received seemedwhatreckoningwithout
his but count.son,tohe had delivered anybe tho bills withoutto

handed some bills to theGeorgeSamuel Ash Amy,Thereupon
plaintiff. to thesellingPhineas Ash notesAmyThen proposed

father,of his andhe had received Amywhichobligationsand
and the notes andthem, obligationshe werepurchasesaid would

to and handed toPhineas Ash Phineas theAmy, Amyhanded by
of Samuel Ash. The billshe had receivedbills werewhichsame

the notes reckoned to ascertainnor theirup,counted werethennot
handedthen Phineas Ash to Sam-The bywasmoneyamount.

or thedid not seeThe know were signersuel Ash. witness who
He the bundle.and obligations. onlythe notos sawof

ofabout tho time this transaction.failedAshSamuel
itthe that for them,instructed was competentcourt juryThe

in toto find that the note suit deliveredevidence,the wasupon
time the and oneaforesaid,the of transaction asatthe plaintiff

that the same transferredof andnotes,of the bundle with-was
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out if en-consideration, theand, believed,so defendantthey was
titled to a verdict.

A verdict returned ex-was for and thedefendant,the plaintiff
to the and andinstructions, therein,an errorcepts for alleged
to set aside themoves verdict.

for theMorrison, The note due in the monthbecameplaintiff.
of September, 1840, and the of is that itpresumption law was

;transferred before that time and the must be over-presumption
come inevidence, this case is raiseby which not even toenough
a The evidence ofsuspicion. unlesscannot be admittedpayment
this be rebutted.presumption

The court ruled therethat evidence that this note mightwas
have as one a bundlepassed of of notes. But thedoes evidence

tend it thereto that did at time ? thinkshow thatfairly Wepass
is from this inference can be made. Sam-nothing True,which
uel Ash asked his if heson to the but there isnotes,wished buy
no evidence to that this intending note then hisshow posses-was
sion.

Bellows, for the We admit that must thatdefendant. we show
the note itbefore thepaidwas transferred. Ifwas evidence

to it isthat,tended But this there couldshow enough. haveupon
nobeen doubt. The must have morala convictionjury upon

thetheir as mostminds, suchstrong that theplenary proof, was
1 Ev. 444.St. 399,case.

J. Samuel AshGilchrist, When asked his ifson he wished
“ the andto notes heobligations heldpurchase against peo-

and he notesdid,he said must thewhatple,” un-parties have
to ?referred As noderstood noteswere were thespecified, prop-

referred as to one noteosition as to another;well and as some-
themeant theby proposition,was mustthing includedescription

the he and this noteheld,all notes he then held in his possession.
seemshad,If the father as a fraudulentprobable, inpurpose
he had the sametransferring notes,any inobject transferi’ing all

them; if heand transferredof it aisany, dedue-very probable
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included. If tbe notenotefacts that this wastion from tbe were
if the foundbeen hadsingularit have juryincluded, verywould

thefor transfer. There is noconsiderationtherethat was any
Thea the case. transaction to beof in agift purportspretence
like, but not afor is consideration.sale something appearswhich

the court correct.the instruction of Thethink was wholeWe
been as ofseems have destitute astransaction to ofingenuity

The infather circumstances. liefailingwas handedhonesty.
a roll of them.to his son bills He askedcountingwithout him

manner ifin the indefinite he desired to themost notespurchase
and he held He then handed himobligations against thepeople.

theirbundle of notes andamount,without receivedreckoning the
roll of bills he had delivered. Then the father handedjust the

toroll of bills the sonand the to sell theplaintiff, proposed notes
ofto him. The bundle notes then handed to thewas plaintiff,

he delivered the roll toand of bills the son, returned itwho to
his father. This considereddevice was so that aperfect per-

called in toson but itit,was witness seems to have deceived
no but the to it. It isperson clearparties that therevery was

evidence that the note includedwas in thecompetent bundle, and
that the transfer theto wasplaintiff without consideration, and
in trust for the father. The to him, therefore,payment discharg-
ed the note.

onJudgment the verdict.

Bailey Hastingsvs. & a.

anIn action of for mesne thetrespass valueprofits, of bvany improvements the
madedefendants, to the writprior plaintiff’s of and for which aentry, claim

might have been inmade that action, cannot be as aproved set-off to the
claim.plaintiff’s

Trespass, to therecover rents and of a certainprofits mes-
suage, situated in inBath, said into thecounty, which plaintiff


