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grantpleadings, the court the motionparty moves his andWhere a to amend
leave,cost, may acceptheupon thepaythat he the he whether willterms elect

thewith burden of condition.the
plaintiffnonjudgment obstanteveredicto. If the hasis not entitled toA defendant

it, regularverdict, judgment upon is to arresta the coursebut is not entitled to
judgment.the

land,fifty being aconveying grantor of the half of certainA deed to the acres
“river,bounding takenupon a said half be offhundred lot described as toacre

“end,) and so(which at the south farlot said river” wasthe of said onwidth
stands,”lot, quantity quality, asand it now doesmake the half saidback as to of

grantorend of as to theconvey any interest in the north the lot so constitutenot
theof whole lot.granteeand tenants in common

common,If, however, constituting tenancyasconstrued a in thesuch deed were
portion inlong possessedand of had sev-fact north south the lot beenthat the

them,dividing agreed bound-party claiming a line between with aneralty, each
lot, partition,ary of would be conclusive evidence not-the west line the ofon

theywithstanding which claimed on the side were differ-the monuments to east
ent.

verdict,jury groundsThe may inquire upon theycourt the found theirof what
may uponand the answer a new trial.be considered motion fora

claiming title, respectingland,The party possessiondeclaration of a in theof and
him,lot, only against againstboundary evidence,isof his in butadmissible not

them hold under him.who
possessionBut nottendinghis declaration limits of his could beto extend the

proved favor,by in of thosehim in his and admitted favor whoown cannot be
the admissible.subsequenthim. decease will not make declarationsucceed His

deceased, knowledge,hadperson, since who means ofBut the declarations of a
declaration, competent upon ques-making are ain the evidenceand no interest

rights.privateboundary, of mereeven in a casetion of
hearingrelating the in ofparty’s agent to case the somethe conversedthatEvidence

verdict, if,setauthorize the court to aside thejurors, is not tosufficientof the-
appears theyjurors,all itof the that heardaffidavitsfrom the uncontradicted

uponbearing the of the case.remarks, have a meritscouldor none whichno

the firston ofdefendant, November,for that theTrespass,

the date the brokewrit,to ofpriorand on divers other- days1834,
ofclose in all that lotBath, beingthe partentered plaintiff’sand

the side oflots onin the first ofthree, range westerlynumbered
a line acrossextendingthat lies ofriver,Amonoosnc southerly

the lot,line of toon theroot, &c., westerlyfrom asaid lot pine
said then andthe line of and&e., lot,onroot, easterlya pine

&c-.trees,there cut and carried diversaway
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theas to force andfirst, arms, &c.,The defendant pleaded,
and thethe breaking entering close,to alland trespass except by

and anddescribed,him certaincutting carrying awayafterwards
as to and enter-Second,that not breakinghetrees, guilty.was

in andcertain ho described hisa which wasing close, plea,which
line the roots men-bounded the between twoby pinenortherly

the and extended astioned in sodeclaration,plaintiff’s southerly
in theto include a of the land described and includedportion

the defend-thereon,and certain treesplaintiff’s declaration, cutting
ant the bis soil and free-actio because said closenon, waspleaded

cutsame,he entered the and and car-hold, broke andwherefore
ried the he &c.do,astrees, mightaway lawfully

The that the close describedto this wasplaintiff plea replied,
thenot at the the and freehold oftimes, &c., defendant,soil and

tendered an issue to the The thenplaintiff assign-newcountry.
ed the be in the andto thetrespasses attempted justified plea,
defendant demurred the because theto assignment,newspecially

had the the sameplaintiff close astrespassnew assigned within
describedthat in the after thedeclaration, declar-whole original

ation had been &c.answered, this demurrer the actionUpon was
transferred to court,this and the court decided thethat demurrer

taken. The then the court for towas well moved leaveplaintiff
the on thewithdraw termsassignment, granted,new which was

that the of thethe costs and thedemurrer, actionplaintiff pay
transferred to the court of common for trial.pleaswas

the defendantIn the common that theobjectedpleas plaintiff
not to be to the tocase thewith untilought permitted proceed jury

but the counselthose costs topaid,were plaintiff’s declining with-
the on those and noassignmentnew fartherterms,draw order

been made the motion in this thanhaving respecting court, to
terms;leave to on those the courtgrant withdraw of common

ruled that if the did thinknot topleas plaintiff' proper thepursue
themotion and theassignment termsuponwithdraw theordered,

do;court could not him to and ifso thecompel assignment was
not that the courtwithdrawn, could not enforce orderany for
terms on the to it. Theleave defendantwithdraw also moved
for a nonsuit on the same but theground, court overruled the
motion.
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trial of the theAfter the the issues and a verdict forby jury
defendant for non obstante veredicto,the moved judgmentplaintiff,

the the defendant,the court overruled thatupon groundwhich
entitled to de-record,the theonlyon was judgment uponwhole

murrer to the To all the ex-defendantassignment.new which
cepted.

to a trialThe case of the of thehaving proceeded issues fact,
to aintroduced evidence title in himselfshow to thatplaintiff

in theof the lot described second of the be­plea defendant,part
in as thethe locus shown and toquo, upon following plan,ing

andthe of thecutting trees therefromawayshow carrying by
ofIn supportdefendant.

introducedhehimself,intitle
toFerrisa deed from Gideon

11,1840,Dec.himself, dated
hun­of thehalfoneconveying

numberBath,indred acre lot
hun­ofin the first rangethree

the sideacre ondred westlots
tak­to beriver,Amonoosucof

end of saidthe riveren from
theacrossand extendtolot,
be­the same,ofwidthwhole

land that Maxeythe sameing
Rob­ofHazelton, administrator

convey­estate,Hazelton’sert
9th,Ferris, Aprilto saided

beingthereto1799, reference
had.

evidenceintroducedHe also
ofpossessionFerristhat was in

theend ofsoutherlythe
theonboundingthree,number

he he entered andafter ofthat, Ferris,purchasedandriver,
incontinued possession.had

Hazel-a deed, Maxeyalso introduced of acopyThe plaintiff
datedFends,of to GideonRobert Hazelton,administratorton,
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acres of land, of9,1799, “fifty saidbeing partconveyingApril
in andBath,real situated one halfestate, beingdeceased’s for

lotthe hundred acreand of number three in thequantity quality
river,of Amonoosuc said acres to befirst side tak-range, fiftywest

end of and to extend thelot,en from the said acrossoff river whole
is calledlot theof said same sometimes lot.”lot, which Rowell

to RobertAlso, deed,a of a Samuel Gilman MarchHazelton,copy
“ inof land theBath,acres half of10,1784, beingfiftyconveying

on the ofthree,the hundred lot number west sideacre Amonoo-
thename of the and is half oflot,the Rowellsuc river, known by

Inext the land live on.” ariver, Also,said lot which now copy
todeed, Gilman,Bedel Samuel 11,1774,of a con-AprilTimothy

“ Bath;inland said land is the half of theacres ofveying fifty
side of Amonoosuc river,third lot of land in on theBath, west

the and is the nametown,from the end of ofknown byupper
thethe half is to be taken off of saidlot, and saidRowell width

far make half of saidlot on said and so back as to theriver, lot,
and as it stands.”nowquantity quality,

theadmitted on both sides that root first mentionedIt pinewas
in the declaration a on thewas line ofboundary westplaintiff’s

defendant.the andlot,the between plaintiff
to thatintroduced evidence show thetendingThe plaintiff

thedeclaration,root mentioned in the on lineeasterlyother pine
the on that andline,the corner partiesthe betweenlot,of was

thoseline corners,marked two madethere a betweenthat was
to heago,from and con-forty-eight yearsforty-threesomewhere

this line.the had been dividedthat lot bytended
that the defendant had cutevidence treesThere southerlywas

them off theand had over south ofdrawn thelino, partof this
to a corner onevidence thetendinghe introduced showlot; and

thanfarther that claimed theof the lot south bylineeasterly
of marked trees thatand some cornerevidence betweenplaintiff,

line of theon the lot.the root westerlypineand
made an division of the lot.of these lines unequalEach

tono deed but therehimself,defendant evi-The wasshowed
that ho inintroduced both of thedence wasby parties possession

lot number title.three,of the claimingnortherly part
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into the case a fromThe Jacob Rowellplaintiff put mortgage
“&to S. J. dated Dec. aHutchins, 12, 1808, conveying parcel

,ofland in a half hundred acre lot land,of lotRath, being being
number of hundred acre lots bound-three, first range division,west
ed a andcorner,as The stakenorth-west pinefollows: white
stones; then nine east to a birch stake in asouth degrees large

R.; thence the centre toroot marked J. of the lotthroughpine
thence aa to hemlock marked J. R., E.,N.large white pine;

then the and one andbound,”to first onesaving reserving quar-
deededter the to Isaiah Chase.acre, grantorwhich

of aThere no evidence from theconveyance mortgagees,was
thethat sold land tobut a stated andthey Weeks,Davidwitness

itdefendant contended that tothe be that hewas presumed was
title &in under the of S. J. Hutchins.

built on theA house had been corner of the lotnorth-west
and the defendant introduced a deed from Jacobmany years ago,

Isaiah dated OctoberChase,to 4th, an1804,Rowell conveying
a half theacre and of land on corner of lotnorth-west number

; deedthree a from Isaiah Chasealso, to David datedWeeks,
October other17,18.12, among theconveying, lands, same tract.

introduced,The evidence that after left theplaintiff Rowell
the lot,north of David inWeeks was ofpart andpossession it,

that he at one time claimed title to the line claimednow theby
defendant; that he son,sold to his John C. Weeks, enteredwho

defendant;to the and that theand sold defendant, after he was
that line,in claimed title to and had made a fencepossession, part

it. deedson or near No butshown,were theway evidence went
in exception.without

that theThe defendant contended Redeldeed, to con-Gilman,
lot;in common of thestituted a whole that thetenancy other

in this thefollowed,deeds respect, essentially that;ofphraseology
ofthat there no evidence partitionanywas andafterwards, that

in commontherefore existedthe at the time oftenancy the com-
suit; and onmencement of this this heground moved for a non-

but thesuit, the court overruled motion.
The defendant farther contended that if no intenancy common

“the effect of theexisted, andwords inquantity thequality,”
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that if thedeed to such should beGilman,Bedel ofjurywas
thethat lot mustline,there had been no bedividing nowopinion
itdivided and as existed when thetoaccording quantity quality,

ifand that themade,from Bedel to Gilman wasconveyance jury
there had a lineshould be of that been dividing agreedopinion

the deed Bedelthe circumstance that of contained thatupon,
the relative to thein connection evidence situation ofclause, with

thatto be considered as to the linelot,the showought tending
itthe defendant claimed to and as tobe, tendingwas where show

line to be the true line.that
the in thedefendant farther contended that deedThe words

“ be taken &c.,to the to furnished evi-off,”from Ferris plaintiff,
no line todence that there had been dividing agreed upon up

time.that
theonJacob livedThere evidence that northerlywas Rowell

“ claim-since,”orof the lot fifty yearsseveral fortypart years,
introducedThetitle. No deed to him plaintiffwas shown.ing
theout bound-there,he livedRowell, pointedthatevidence while

the be-as comerclaims,the to theeast, plaintiffon whichary
of the bound as inthe and beinghim spokeand plaintiff,tween

offereddied. defendant evi-has Thesincethat Rowellplace.
inmade heof wasRowell, posses-the declarations whileofdence

ofthe east line theto he claimed onthat the bound whichsion,
claims; itdefendant butto the ap-the corner nowwhichlot was

thenot made at same timesdeclarationsthat those werepeared
the thatin evidence by plaintiff, theythe conversations givenas

notthatand the wasact, present.plaintiffdid not accompany any
and the defendantevidence,the excepted.The court rejected

the theparties respectinga betweencontroversyThere was
theand lines of lot.the Theof northerly westerlytrue situation

the fatherRowell,that John ofintroduced evidence Ja-plaintiff
It did nothis son. titleappearthe lot whatonlived withcob,

if hadheit,ever any,or that he had withhad, parted excepthe
and had not livedago,or forty yearshe moved thirtythat away

theofofferedThe evidence declarationsthe lot since.on plaintiff
heafter hadmade moveddeceased,has sinceJohn,saidof who
near thestanding river,that a certain birch tree,the lot,from
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the corner of thewas south-west lot. To this theevidence de-
fendant but it was admitted.objected,

The court instructed the that there issues forjury were two
trial: the thefirst, whether had a title theplaintiff to landshown

lineof the mentioned insouth the the defendant,second ofplea
heand if whether had that theso, defendant hadshown commit-

ted on that. Thetrespass second, whether the defendant hadany
the land mentioned intitle to the second That theplea. plain-

Ferris to inhave been thetiff, having shown of southpossession
of the lot, and a fromdeed Ferris to himself of thepart south

half of the lot in and that he1800, entered under that deed, had
made out a sufficienttitle to all the land south of the line claimed

defendant;the that there noby evidence to rebut andthis,was
the as to the first issueonly question was, therefore, thewhether
defendant had committed on thatany That thetrespass part.

his second admitteddefendant, anby theplea, tractentry upon
there described, of the land included inbeing part the plaintiff’s

and adeclaration, of treescutting there, as thealleged by plain-
thetiff, but set title to thatby plea in himself. That he hadup

deedno butit,shown had thatcovering he enteredshown upon
it. That there in the case a Jacobwas to S. &mortgage, J.Rowell

of the north of theHutchins, a linepart lot, on thegiving south,
the on thefrom root line to somepine west on theboundary east,

there that theand evidencewas sold the landmortgagees to Da-
and thatWeeks,vid Weeks the(and afterwards haddefendant,)

of the northin That thebeen defendantpossession part. traced
butdeed,title to himselfno contended onby any this that he

in ofmust be to be the northpresumed possession under thepart,
; that the court had beentitle of the mortgagees em-somewhat
that had been taken in thethe course trial,barrassed theby plain-

titleto in himself to theforward showhaving gonetiff disputed
theof defendant to offertract, having putinstead in theproof,

the secondto maintain butplea,first take theplace, they might
as if the defendantcase showed under somepossession color of
and had evidence totitle, sustain thegiven primé plea.fade

thedeed from Ferris tothe plaintiff, standing alone,That would
the of thelot,the onehalf offmeasure, south end:plaintiff bygive
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and the ifland,to ascertain there itplaintiff’s nothing else,was
be to ascertain the boundaries of thewould wholenecessary lot,

then theand be to half thewould entitledplaintiff takenquantity
from the south end. That if the defendant to bewas supposed

underin color of Hutchins’ thepossession title, deedplaintiff’s
the elder, andwas would to the extent of the landprevail,

described in theit, Hutchinses;against and the plaintiff,
thesetherefore, deeds,taking two without other evidence, would

a title to of theshow part tract, evendisputed supposing
the south line in the to Hutchins to be the line contend-mortgage
ed for the defendant, as the lines ofby both toparties appeared
make an division of the onunequal lot, all the evidence thein
case.

The court farther instructed the that there a refer-jury, was
ence in the deed from Ferris to aplaintiff’s former and thatdeed,
the deed from Bedel to hadGilman, been introduced,which con-

half lot number three, to beveyed taken off of theof. southerly
and toend, so fargo as to make thehalf lot innortherly quan-

and stood;it thenas thattity the court inclined toquality was
think that this an election to thegave at that time, to haveparties
a division in as aswhich should bewellquality quantity regarded,

case;that matter immaterial inbut this that thewas deed could
not be construed as a in common ofcreating thetenancy whole

and if it could the defendant had no titlelot, be, to make him a
tenant in common the that thewith plaintiff; mortgage deed,

aHutchins,to ongave theboundary south,Rowell the lineby
and under that deedit,in theredescribed could be no claim south-

line.of thaterly
court farther instructed theThe that if thejury, deed from

had half inBedel theconveyed quantity merely, owners might
a andhave suchagreed division, division beupon would binding.

if it had inAnd so half a divisionconveyed thequality, by own­
ers of the lot be ifbut nowould divisionbinding; was made prior

theto to the and noneconveyance had beenplaintiff, made since,
title to half inhis thatwas if thequantity only; en­plaintiff was

titled halfto in as that ofquantity, wrouldcover thepart disputed
ittract, thedisprovewould defendant’s and entitle theplea, plain­

yol. xy. 70
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the to the extentissue,to a verdict on second andtiff damages
the on hiscuttingof part.

that bounda-farther there anremarked, agreedThe court was
root,thethe the line the at pineon of lotwestparties,betweenry
fixedhad beenthe line thethatshowed between partieswhich

trees,marks onthere; alsothat there evidencewas respecting
the eastonboundaries or cornersand other evidence respecting

the probabilitythat considermightline on both andsides, they
bound-from thethe andevidence, deeds,from fromthisderived

the ques-ifdivided, divided,the it andwest, wason whetherary
had made.the division beention then wherewas

boundarexternalthe that theThe court farther directed jury,
ofthelot in this for purposeof the caseries were important only

a linethe if it had not anddivided,lot beendividing equafiy,
theowners; made,if a had beenor, divisionthebyagreed upon

thelines bear questionthose mightevidence respecting upon
that for the orone,line the true contended by plaintiff,which was

that the defendant.by
thefor and to anThe returned a verdictjury plaintiff, inquiry

the of the inthe made for verdictcourt, purpose putting form,by
foundthat a line as con-foreman they agreedthe upon,answered

defendantthe The moved for a trial onplaintiff.tended newby
the instructions forth.of and above setaccount rulings

on the that F.trial,It in evidence Moses Morrisonappeared
inas the andagentacting preparingplaintiff’s conductingwas

as a theand he examined witness trial.the Thecase, uponwas
offeredverdict,after the certain affidavitsdefendant, totending

had conversed thethat said Morrison merits ofrespectingshow
ofin the of some the the casecase, hearingthe jury, while was

trial forand for a thattrial, new reason.on moved
theall takenThe affidavitsof were thejurors by fromplaintiff,

it onethat, heard noexception,withappeared theywhich remarks
case;theMorrisonfrom that one heard therespecting words,

“ road,” farther.nothingGilman but

'and for theMorrison,Goodall furnished aplaintiff, furnished a brief in ' vacation.brief in
vacation.
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:in this caseThe arisefollowing questions may
to to trial1. beenShould the have permitted proceedplaintiff

?of the demurrerthe costswithout paying
?veredictoobstante prevail2. Can the nonmotion for judgment
?true3. their constructionDid the deeds receiveplaintiff’s

trial ?if it cause for aOr, not, is a sufficient new
?correct4. ofWas the to the declarations Jacob Rowellasruling

?admissible5. the of JohnWere declarations Rowell
thestated in6. Should the be for the reasonsverdict set aside

defendant’s ?affidavits

theof unlesscosts,I. There theno order forwas payment
ofTheshould the assignment. justicesnowplaintiff withdraw

amendments,the toseveral courts are authorised statute grantby
the stand­not to order them the ofto be made willagainst party

such If itin need of them. exercised isNo court evering power.
it must be soamendment,a to ask an equallywithoptional party

2 Call. R.or not to it the termstake imposed.whether upon
Fox 1 U. 155.1, Digestvs. S.Cosby;

vere­II. defendant cannot for non obstanteA apply judgment
been on thedicto. such a motion haveWhen proper plain­would

defendant do to that theall that a can is move judg­tiff’s part,
;Pl. 5 R. 518,ment be arrested. 117 Scher­Wend.Stephens’

Schermerhorn; 468,4 R. Smith vs. Smith.merhorn vs. Wend.
for theis no cause Thearresting declarationjudgment.There
court decidedand this have that itsufficient,is was fully answer­

issuesthe which Theupon joined.ed were demurrerpleasby
the and sustainedto becauseassignment,new was theonlywas

answered,been thedeclaration, having fully new assignment was
the materialAll remainedallegationsunnecessary. undisposed

the framedissues them untried.uponand Theof, islaw well
that one of several is foundwhere issues insettled favor of the

doesbut such issue notdefendant, to thego merits of the case,
issues must be and if found in thetried,the other plaintiff’s favor,

be rendered formust him. 12 R. 475,Wend. Thejudgment
Haddock; Howe’s 270;vs. Practice 2 Call. R. 1, FoxPeople
2 Williams;632, Wrightvs. Wend. vs. Mass.Cosby; 7 R. 25,

; 1 N. H.Fowler vs. Shearer Brown Smith.38, vs.Rep.
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aBedel to did not constituteGilman,The deed, tenancyIII.
in commonhas an undivided interest inA tenantin common.

onethe estate.and of Upon partition,the every partwhole
to him. the termsanother beas may assigned Byas wellportion

the and couldthe limited to southdeed wasgrantee part,thisof
inas one half andfar back give quantity qual-so wouldgoonly

beis than its there somehalf, wouldAs the greaterwholeity.
line of the lotof the north above he haveshort which wouldplace

ininterest; that there not a com-tenancyno which wasproves
mon.

it the andthere such a grantorIf was was betweentenancy,
Bedel to oneYet no is from anyshownconveyancegrantee.

the from thedefendant claims. Aside mortgage byunder whom
in the defendantno title isHutchins,to shownRowell whatever

If itin of and freehold.embraced his soilto the triangle plea
in com-that some a tenantwas, means,taken byis to be Rowell

the to Hutchinsthe of south hishalf,owner conveyancemon with
the tenant.be void as othermetes and bounds would againstby

has been is it to be mademade,If no division accordingnow
itas the deed Bedel toand Gilmanquality was whento quantity

finds that Ferris in undercase possession? The wasgivenwas
deed does not refer to other deed,to him. This anythe deed

controlled other. His under deedcannot be thisanyand by entry
title hethe defendant’s had commenced,before (if any,)was long

thefor to it. Heplaintiff gois not isnecessary beyondand it
to all the landdefendant, embracedthe inasentitled, against

deed.that
theimmaterial constructionwhether togivenIt is whollynow
anor not. To thecorrect inquiry court,deed is bythe plaintiff’s

theor verdict therecorded,was fore-the jury separatedbefore
linea asagreedfound contendedupon,that theyman answered

the is of noof inquiryThe consequence.objectthe plaintiff.by
thefound as mucha fact as ifby juryline was theyThe agreed

to that effect. The use thatverdicta mayhad returned special
nofact can make difference. Itfound,of thatbe made when

a andverdict,to sustain preventbe endlessas appliedwellmay
there arefor other When distinctas twoanylitigation purpose.
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the have found their theverdict,whichgrounds upon mayjury
of themmayjudge inquire groundwhichproperly they adopted,

and are bound their tooaths as make truethey answers.by jurors
If it such that have found it anappear upon inquiry they upon

it is beground, settled that it set aside. Theillegal well will
to the does not the consent ofright put inquiries depend upon

the but is a to be exercised the court in theirparties, right by
discretion. Pick. R. 296,5 Hix 6 Pick. R. 208,vs. Drury;

Woodward; Thatcher;Pierce 9 Pick. R. Parrottvs. 426, vs.
;12 Pick. R. Dorr vs. Fenno 18 Maine R.525, 87, Smith vs.

The have an interest in this not less thanPutney. public matter
the parties.

TheIY. in relation to the of Jacobdeclarationsruling Rowell
in of the northwhile is in accordance wellpossession withpart,

settled of inThe declarations of thoselaw.principles posses­
sion of land are admissible and allthem, claimingagainst persons
under them. But to extendatheywhen would have tendency
the boundaries of those made are not admissiblethem,who they
unless and act,some and thus consti­accompanying qualifying

a of the res 4 N.gestee. 213,H. vs.tuting part Rep. Shepherd
Thompson.

It is settled inY. thatwell traditional isEngland evidence
toadmissible the manors,boundaries of and ham-­prove parishes

; 182;62lots. 1 Stark. Ev. 1 Phil. Ev. 14 East R. 331,(in note)
Parker; 1 M. S. R. 679,Nichols vs. Weeks vs. 6Spark;&

Thomas vs. Jenkins.525,& E.R. TheAd. doctrine that it is
theadmissible to boundaries ofnot estates hasprove private nev­

in America. 10er Pet. R. Ellicoti436,been vs.adopted Pearl,
The ofcases cited. Americanweightand authority will fully

thatthe evidence besustain received tomayproposition prove
of a deceased as to thethe declarations person of aidentity par­

orticular corner such hadboundary, provided person peculiar
the andfact,of no interest toknowingmeans 8misrepresent.

Brown;vs. Ev.697,Harriman ;R. 123 9Leigh. Conn.Swift’s
Bidwell; 3vs. McCord’s R.451,R. Higley 227, Speer vs.

Sutherland;; Ditto vs. 3 Dev.258,Coate LawBlythe R. 340,
2 Nowells;Littell. R.Herring; 159,Sasser Smith vs.vs. 2 A.
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Prewit; 1Marshall Smith vs. R. Beard's155, 142,K. Cooke's
Talbot; cited;3Dane's Abr. and 5397, 398,Lesseevs. easesthere

; 4 N.37,N. Lawrence vs. H. 213,HaynesRep. Shep­Rep.H.
Reed; 36 Pet. R. 341,herd Boardman vs.vs. Thompson;

beenR. vs. Such evidence282,Ham. McCoy Galloway. .has
thefrom the of case. Landmarks are fre­admitted necessity

formed of thematerials,perishable which withquently pass away
andin made,were andthey changeswhichgeneration by improve­

the are often itments of So here. Thecountry destroyed. was
marked the corner the lotof atree waswhich swept away by

and not a remained fromfreshet, its can bevestige localitywhich
.ascertained.
also admissible as been made his in­were having againstThey

that he had been theterest. It in of lot.appears possession
evidence of HisPossession is ownershipproperty.primd facie

until the differentis to continue is or ashown,presumed contrary
raised from the natureis of the Greenl.presumption subject.

ItEv. not that John had47. was shown Rowell withparted§
the time he made the in andhis interest at delarations question,

from the lot not raise athat he had moved doesthe fact presump­
it.had 10 Johns. R.that he Jackson377,tion with vs.parted

McCall.
to sustain the motion to theIn order set aside theverdict,YI.

thatmust either some of the heard suchprovedefendant jury
from the of courtout asagentstatements would haveplaintiff’s

them to find for theto influence or else thatplaintiff,a tendency
thatstatements design.made such withhe

the heard such statements as itNone of isany allegedjury
To thethat he made. have of all thethis'we affidavitsprove

nohave motive to themselves.certainlyThey perjurejurors.
not ato be cast theirThere ought suspicion integrity.upon

did or themust did not hearthey allegedknow whetherThey
and their in relation to it should beconversations, testimony

theconclusive, unless defendant thatdeemed theyclearly shows
the truth.do not state

made no the caseThe statementsagentplaintiff’s respecting
court the of the in theout of design influencing plain-with jury
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thisis full and explicittiff’s favor. His affidavit upon point.own
he is not to be inis to that believed relationThere nothing show

it.to
thethe did the in question,As not hear conversationsjury

been them.defendant could not have bypossibly injured

defendant. The case started with the admission that the pine root on the westerly line was a boundary between the parties. The admission is in effect that the defendants owned the northerly half of the lot. This was sufficient evidence of title in him to render it immaterial which party went forward in the introduction of the evidence. It was admitted that the parties were adjoining owners.and the TheH. Hibbard for case startedPerley,
the that the root on thewith admission line apine westerly was

the The admission in thatis effectboundary between parties.
the of thedefendants the half lot.owned This wasnortherly
sufficient in itevidence of title him to render immaterial which

thewent in introduction of theforward evidence. Itparty was
admitted thethat parties owners.were adjoining

But there theto title in defendantevidence showwas besides
these The Jacob inadmissions. plaintiff showed Rowell posses­

of thesion the lot, title,north of and thepart claiming intoput
deed to S. & J.ease a from him Hutchins. The can­plaintiff

not not the truethat Jacob Rowell assay owner,was he intro­
theduced the In absenceevidence. of theevidence to contrary,

it to be that ais enters under the truepresumed party owner.
Parker;3 H. 1649,N. Lund vs. Johns. R. Jack­Rep. 293,

Thomas.son vs.
that theevidence also lot calledwas theThere was Rowell lot,

Chace,a of the land to thatsoldthat ChacopieceRowell sold to
inandWeeks, possession,Weeks was title toclaiming the line

theclaimed defendant.bynow
to underGilman,Bedel thedeed,The which plaintiff claims,

in common theaconstituted tenancy between ofowners the lot.
ittrue of thatis,construction a divisionuponThe the grantee is

half in andhave thequalityto south endquantity upon of the lot.
declarations of John Rowell,The introduced theby plaintiff,

The ease finds that he lived on theincompetent. landwere with
but it notJacob does that he hadRowell, appear title. If heany

theinterest,had declaration in favorany was of his interest.
moved,hadBut he off the andland, had no interest. Moreover,

the declaration as itwas notincompetent, was herespecting what
but relatedknew, must have to common of thereputation neigh-
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borhood tbe corner. badrespecting Rowell, too, tbeparted with
and tbe related mereevidence to apossession, declaration wbicb

be had andmade, aswas evidence.incompetent, hearsay
In vs. 4 N. H. tbe real213,Shepherd Thompson, pointRep.

decided that a declarationwas, in offavor bis interestparty’s own
not No thereadmissible. case citedwas extends tbe rule as far

it tbe ofas extended on trial this See Ev­was onGresleyc^ser.
281; Davis;H.6 N.idence, 210, vs. Cranch7Rep. Hinkley

QueenR. Invs. Boardman The290, vs. LesseesHepburn. of
R. tbe328,6 Peters’ court saidReed, and tbeevidence,hearsay

declarations of deceased individuals in relation to boundaries,
; butbe received on examination it that tbemay will caseappear

here.does not Tbe cases tbefavor introduction ofapply wbicb
such evidence seem to be confined to declarations arespecting

in wbicb several areboundary interested, or there somewhen was
A verdict be set asidepublic right. for tbe leastwill intermed­

thé 13 Mass. R.dling with jurors. 218, Knight vs. Freeport;
1 Pick. 38, Amherst vs. We are not in such case toHadley. go

aninto inquiry whether what said in tbewas of tbepresence ju­
rors to influence tbeoperated This bejury. would impracticable.
It is sufficient if it have thatmight tendency.

Qreenl.in referred toWilcox, reply, referred to Greenl. Ev. 170, and authorities there cited; 2 Cowens Phil. Ev. 629; 12 Pick. R. 532, Van Deusen vs. Turner ; 5 N. H. Rep. 91, Pager vs. Wheeler, 5 Pick. R. 302, Hix vs. Drury.Ev. and170, authorities
cited;there 2 Ooweris 629;Phil. Ev. 12 Pide. R. 532, Van

; 5 H.Deusen vs. Turner H. 91, Pagers. 5Rep. Wheeler, Pick.
R. Hix302, vs. Drury.

C. J. Some of tbe taken atpoints tbe trialParker, have
tbebeennot but aspressed upon argument, have notthey been

abandoned shall notice themwe briefly.
of tbe inTbe court favor of tbeopinion defendant, tbeupon

to tbedemurrer assignment,new was founded tbe fact thatupon
matter intbe broughtwhole tbecontroversy writ in issueby was

of tbetbe tbeby pleadings parties, without new andassignment,
its, introduction.before tbeUpon of thisdelivery tbeopinion
asked leave to amend tbeplaintiff by withdrawing assignment,new

tbeand leave granted tbewas usualupon that be tbeterms, pay
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the declinesconsideration,farther to doplaintiff this,costs. Upon
theto aetion until thethe his withproceedingand costsobjection
of the effect ofus to the consideration theare mo-bringspaid,

and the order it.tion of upon
If the the hadorder, costs to bocourt, required thenby paid,

tothe defendant not until theought have proceeded requisition
theBut court madehad been nowith. such re-complied

asked toThe leave aquisition. ofplaintiff withdraw hisportion
The did notcourt order that he should do butpleadings. so, gave

him to do on hisso certainwith conditions.permission complying
This is a mere theand leaves at tolicense, considerparty liberty

he act tho license, such awhether will with condition an-upon
nexed to it. If ho he mustdoes, thewith terms. If hecomply
does the case if honot, stands as had not for theapplied permis-
sion.

The declined to ofplaintiff avail himself the him.liberty given
There is no reason the court should himwhy to do so.require
Judgment is, to be entered on thethen, demurrer, for the de-
fendant. But this is no broaderjudgment than the matter in
issue, it is founded. It canupon which to theapply only de-

and that themurrer, towas new Theassignment. other plead-
leftare for farther andings proceedings, they present issues of

fact for trial. The court cannot the ofdeprive hisplaintiff right
to issues because hethese has failed anothertry upon issue framed

the that theissueUpon defendantparties.between will tax such
he is entitled to. thiscosts as not bePerhaps tomay so great

the termsan amount as haveimposed would given ifhim, the
had acted thethe leaveplaintiff upon given him. But that can-

thenot Thechange plaintiff’s taxation ofrights. costs is not now
if thein court hadquestion. Perhaps, adverted more particu-

ofto the state tho thelarly terms ofpleadings, thewithdrawing
assignment mightnew not have embraced so agreat portion of

the Itcosts. is immaterial that be. Ithow ismay sufficient that
the defendant is not theprejudiced by plaintiff’s having asked a

of thefavor court, hewhich declined to accept because the grant
of it burdenedwas awith condition.

ofThis statement tho situation of the pleadings would seem to
VOL. xv. 71
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of the for the defendant non obstantemotion fordispose judgment
aif the defendant could in case suchveredicto, have judg-any

ment. It entitled to it be-is that he could not bevery apparent
hecause had one of three the other be-issues, twoprevailed upon

him;found more the issue found ining against whenespecially
the buthis favor does not relate to involves amerits, only ques-

tion the the whereas,of thoserespecting formality pleadings;
merits the case. But thefound him the ofinvolve wholeagainst

that a defendantauthorities cited the counsel showby plaintiff’s
cannot He is entitled anhave such a to arrestjudgment. only

the thatof has a verdict but itjudgment, plaintiff appearswhen
the action is not sustained.

The did be tenants in commonevidence not the topartiesshow
do notof the tract of land in The introduceddeedsdispute.

ihat existedsuch a ever ownersany priorshow betweentenancy
the a the the lot,of lot. ofWhether owner wholeconveyance by

it inof the south half of and as aquantity quality, operatewould
in on theof one half account of uncer-conveyance quantity only,

exist the lineotherwise respecting dividingwhich wouldtainty
theof or someuntil settled agreement parties, pro-whetherby

in to settle the line ofbe had such caseceeding might separation
needfailed to not determine.in the agree,case we nowparties

contained thatGilman,deed Bedel to description,The of which
the lan-deeds,and the which followedsubsequent substantially

estate; itan but coulddeed,of that undoubtedly conveyedguage
, thatthat for could not be includ-lot,half ofin the northbenot

in the deedthe estate could notand conveyedthehr description,ed
the in the north of the lot,to forgrantee partoffbeen sethave

that the different of theownersTins clearlyreason. shows.that
heldbut in Thecommon,in severalty.tenants onlynot■lotwere

the line should bearise dividingcould was whereWhich.question
located.

the Bedel todeed, Gilman,that origi-itif supposedBut were
not avail the de-in that couldcommon,acreated tenancynally

notthe; so,if that defendant’s evidencefor wouldwerefendant
in deed orhim a tenant common through possession;anymake

had beenthe case that.moreover, partitionconclusively.and shows
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andmade, that the hold in Bothparties severalty. parties claim­
ed to a the line the as alot,root on ofpine west betweenboundary
them; and each claimed monument on the east line asto a a bound­

also. But monuments Each inary these were different. ev­put
idence to a marked lino the root on theshow between pine west,
and the monument he to on the cast.claimed The controversy
was, of thewhich lines true one. Thethese was oftwo answer
the that found that a line had been asjury agreed eon-­they upon,
tended the makes a of the case. The courtby plaintiff, part may

aof foundinquire theirupon grounds they verdict,whatjury
and the beanswer considered a motion for aupon trial.may new

Woodward;6 Pick. R. 12208, Pierce vs. Pick. R. 525, Dorr
; 18vs. Fenno Maine R. 87, Smith vs. Putney.

The heRowell,evidence that Jacob while lived on the lot,
out the the toeast,pointed upon theboundary which plaintiff

claims the andas corner him thebetween andplaintiff, ofspoke
the bound as in that was admissible.place, Thisbeing evidence

been ifhave had stillwould booncompetent Rowell as theliving,
ofact and declaration a in hisparty possession, limiting posses­

and thussion, evidence andhim those comeagainst who in under
Johns,Bard;230,him. 4 Johns. R. Jackson vs. 10 R. 377,

Call;Mc­ N.Jackson vs. H. 19, Pike vs.Rep. Hayes.][14
toHis favor hisdeclarations, tending interest by extending the

of his could not have beenlimits possession, proved him inby
notfavor,his and evidence incompetentown were favor of the

succeeded him,hasdefendant, who whether he does or does
title,hold under Rowell’s becausenot Roivell had an interest to

4 N. H. 213,them. vs.make Rep. Shepherd Thompson. And
declarations ai'ethis reason thosefor not competent, notwith­

Jacob is dead.Rowell nowstanding
ofdeclarations JohnThe Rowell therespecting south-west

of the lot are not liable tocorner that 'Itobjection. does not
hethat had interest inany orappear making them, any purpose

It is thetrue,to subserve as defendant’sthereby. counsel con-
that the indecisionstended, England seem to restrict the evi-
thedence of declarations of deceased persons respecting bound-

relatearies to cases towhich public orrights, to boundaries in
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several are to the deceased saidinterested, or whatpersonswhich
to therelative the But thepublic opinion respecting boundary.

has not limited intestimony been this The authoritiescountry.
the theare sufficientto sustain that declarationsamply principle

a to had ofdeceased,of have meanswho knowl­person appeared
and in the aredeclarations,no interest making competentedge,

in a casea of even ofquestion privateevidence upon boundary,
; 3 Dane's Abr.37,5 N. H. Lawrence vs. Haynesrights. Rep.

Bidwell; 6; 9 R. R.447, 451,Conn. vs.Higley Binney397
thisvs. CedarCongregation Upon62, Spring.Caufman of

admitted.the declarations of John Rowell wellwereprinciple
hein that out theIt evidence boundary.pointedwas

of misbe-to set aside the verdict' on theThe motion account
of The affidavits ofthe cannotagent,havior plaintiff’s prevail.

that no remark madethe heardone,all jurors, theyshowexcept
that he heardto the case. That one testifiesMorrison relativeby

“ thenRoad.” He en-words, Gilman wasnothing except filie
elseconversation;in and but nothingthose whichgaged vjords,

hissaid,Morrison attracted attention.
on the verdict..Judgment

&Hazleton Tr.vs.Poor

person,a livinga in the otestateexpectancy of shareof thethe releaseWhether
promissoryfor aassent, sufficient considerationis aknowledge andhiswithout

note, quaire?
wife,rights property aor ofproceeds from thea noteforthe considerationWhere

assent, her, maypayable refuseheis, made tohusband’sthethe withand note
use,separate aspermit her to hold it for herpossession, andhisit intoreduceto

against his creditors.
possession,in action into hishis chasesreduced wife’shasif the husband onceBut

of them.the benefittoare entitledcreditors
bankrupt,by a isproperty filedtheactionin schedule ofIncluding a choseinwife’s

holdingseparateherpossession, dissent toa into orsuch reductionitselfnot of
subject claims.it, it his creditor’stoas toof


