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be otherwise. Bub that would be because the general property

in it would not have passed to them. 10 V. H. Rep. 266, Jon~

ness V8. Bean ; 11 N, H, Rep. 66, Willioms vs. Little.
Judgment for the plaintiffs.

Partripee vs. Ery & a.

A plea of usury, tendering the oath of the defendant, should be signed by him °

personally, and not by attorney.

A plea of usury is bad if it claim a deduction for interest paid upon the sum al-
leged to have been included as usury, no special agreement for that as a part of
the usury, or consideration for the forbearance, being alleged.

A plea of usury, praying only a deduction from the sum claimed, should not be
in the form of a plea in bar.

AssumpsiT upon a promissory note, dated March 14, 1840,
for the sum of $300, on demand, with interest after the first of
April, then next. ‘

The defendants pleaded in bar that April 18, 1887, they were
indebted to the plaintiff in the sum of $602.04, and no more;
that on that day a corrupt agreement was made between them
for giving day of payment of said sum, the defendants paying
twelve per cent. interest for the time said sum of money should
bé forborne, and the defendants thereupon gave their note for
$602.04, payable to the plaintiff, on demand, with interest ; that
they afterwards made the following payments on said note: No-
vember 1, 1887, $100; January 29th, 1838, $34 ; Feb. 28,
1838, $30 ; March 6, 1838, $386, leaving due on said sum of
$602.04 the sumt of $402.04 ; that March 31, 1838, in pursu-
ance of said corrupt agreement, they computed the amount due
upon said note for $602.04, with interest up to that time at six
per cent., and found the same to be $435.81, and no more ; that
the defendants thereupon gave their note of that date, payable to
the plaintiff, on demand, with interest, after April 1, 1838, for
$466.42, which included said $488.81, the balance then due of
said sum of $602.04, with interest thereon at the rate of six per
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cent. per annum, together with the sum of $32.61 for tho for-
bearing &c. of said sum of $602.04 from the date of the firss
mentioned note, of $602.04, until April 1, 1888, which sum of
$82.61 was over and above the lawful inferest of six per cent.
upon the sum forborne. That the plaintiff and defondants, on
said 31st day of March, 1838, corruptly agreod that for the for-
bearing, &e. of said sum of $466.42, they should pay him inte-
rest at tho rate of 12 per cent. per annum for the time the same
should be forborne ; that they afterwards made the following pay-
ments on said note for $466.42, viz: April 17, 1839, $116;
May 15, 1839, $44.72 ; March 14, 1840, $38.88 ; that on the
last namod day the plaintiff and the defendants computed the
amount due on said note with interest at six per cent., and found
the same to be $3818.55, including =ald sum of $32.61, and in-
torest on said last mentioned sum, amounting to $8.88, and there-
upon, in pursuance of said corrupt agreement, &c. there was
added to said sum of $318.55 the sum of $47.61, for for-
bearance, &c. of said sum of $462.42,in the manner aforesaid,
to April 1,1840, over and above the lawful interest ; that there-
upon the defendants gave two notes, together amounting fo
$361.16, both dated March 14, 1840, payable to tho plaintiff, on
demand, with intorest after April 1, 1840, one of which notes for
$300 is the same declared on in this suit, and the other for
$61.16, which has been paid by the defendants on April 30th,
1840, which two notes included the amount justly due from the
defendants at the date of the note, which was $277.11 and no
more, and also $84.05 as and for interest for the forbearance of
gaid sum of $602.04 in the manner above set forth, over and ahove
the lawful interest, &e.; all which the defendants offered o
verify upon oath when and where the court might order. Where-
fore thoy prayed a deduction from the sum lawlully due upon
said notes, of the sum $252.15, being three times the amount of
the illegal interest so taken and secured.
The plea was signed by the defendants’ attorney.
The plaintiff filed a special demurrer.

Goodall omd Morrison, for the plaintiff. T, The pleaisin bav
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of the whole ; the matter pleaded is only a part of the action.
Gould’s Pl. 358 ; 9 N. H. Rep. 531; 1 Chittty’s Pl. 510;
Stephen’s PI. 283, 408 ; Saund. Pl. & Ev. T20.

II. The amount of the usury should be correctly stated ; also
the amount justly due. Neither of these is done in this plea.
9 V. H. Rep. 531.

III. The plea alleges the usury to be $84.05, ag stated in the
plea previously. The previous computations show that it was
made of these items, viz:

$82.61 usury on note of $602.04.

3.88 interest on that sum of $32.61.
47.61 usary on $462.42 (as stated, meaning perhaps 466.42.)

$84.05
This is wrong. Theitem of $8.88 is not usury; and besides,
the item of 47.61 includes the sum of $3.83.

Bellows, for the defendants.

. Pargzmr, C. J. The plea is informal in being signed by coun-
sel. The offer is to verify the plea by the oath of the defend-
ants, and in such case the plea should be signed by the defend-
ants personally, so that they may be sworn to the truth of the
plea by them signed or subscribed. [18 V. H. Rep. 480, Tup-
pon vs. Sargeant.] If this were the only defect it mwht per-
haps be readily remedied.

The plea is bad also in that & deduction is claimed for interest
paid upon the sum alleged to have been included as usury, no
special agreement for that as a part of the usury or consideration
for the forbearance being alleged. If a party agree to pay usury
and include it in a note drawing interest, the interest on the
usury is not for the forbearance of the sum upon which the usury
is paid, but is for the forbearance of the usury itself, unless it is
part of the agreement o forbear, that the payment of the usury
shall be delayed, and interest paid on that.

The sum received as usury should be correctly stated.

As the plea only prays & deduction, it is not the proper form
to plead in bar of the action.




