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(.MichaelP.C., BentleyKeene on theBentley,Lane & of P. brief and
petitioner.for theorally),

(BartonLLP,Hatfield, Mayer& Concord L. on the brief andUpton of
for theorally), respondent.

(Cardinal),Hicks, CorporationJ. The Cardinalpetitioner, Development
J.)(Arnold, dismissingan order of Court itsappeals Superior appealthe

(ZBA) ofZoning Adjustmentthe Winchester Board of for lackfrom
forjurisdiction, untimely filingdue to the of a motion reconsideration. We

affirm.
28,2006,record Onsupports followingThe the relevant facts. November

sand,loam,for toapplied special exceptionCardinal to the ZBA a excavate
and held agravel hearing applicationstone. The ZBA and denied the on

4,2007.January had thirty days, day,Cardinal then thebeginning following
(2008).677:2,for therehearingto move before ZBA. See RSA :3 It is

unclear whether counsel impressionCardinal’s was under the that the
2, or,for rehearing Friday, Februarymotion was due on as superiorthe

concluded, However, 5,later Monday, Februarycourt on 5. on February
counselCardinal’s called the ZBA’s land use at herassistant home around

top.m.5:10 discuss a motion for Therefiling rehearing. is some dispute
said,what partiesabout was agree providedbut both that she counsel with

the ZBA’s facsimile number. Cardinal maintains that she advised its
thatcounsel she would thebe at town hall later that evening and would

assistant,its however,retrieve faxed motion. The anylacked access to the
sent, fax,fax machine after hours.business Cardinal then via a motion for

atrehearing 5:50 p.m.
1, 2007, motion,MarchOn the ZBA considered the thatfinding it was

untimely and, addition,in rejecting it on the Cardinal appealedmerits. the
ZBA’s decision to the superior court. The courtsuperior concluded itthat

jurisdictionlacked because Cardinal timelyhad failed to move for recon­
insideration accordance with RSA 677:2. The court reasoned that RSA

was677:2 thatunambiguous and the thirty-day forperiod filing began on
5,2007,January the day after the ZBA Accordingly,voted. it found that the
day 3,thirtieth was 2007.February Because that was a itSaturday,

2007,reasoned that 5,Cardinal had until February the followingMonday,
Manchester,to the H I K Corporationfile motion. See 378,v. 103N.H. 381

(1961) (excluding dayterminal that fell on inweekend calculating time for
motionfiling for rehearing).

courtThe found that untimelyCardinal’s motion was because it was
faxed to the ZBA 5,2007, and, thus,after the close of Februarybusiness on
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Theto reconsider.6, moved2007. CardinalFebruary“filed” untilwas not
that, bythe notionmotion, rejectingspecificallythiscourt deniedsuperior

the motion’sassertingfromnumber, estoppedZBA wasthea faxproviding
untimeliness.

dismissedimproperlycourtsuperiorthat thearguesappeal, CardinalOn
the ZBAtimely filed withrehearing wasits motion forbecauseappealits

it had untilmaintains that677. Cardinalchapterin accordance with RSA
filingthat the2007, arguesIt further5, rehearing.move forFebruary to

no suchday becauseon the thirtiethp.m.not end at 5:00period does
Thus, maintains that theCardinalin RSA 677:2.is mentioneddeadline

into the statute.a requirementinserted suchimpermissiblycourtsuperior
because it was withintimelywasFurther, filingasserts that itsCardinal

twenty-as a“day”construes aof the ZBA vote. Cardinal“days”thirty
was withinp.m. filingthat its 5:50of time and assertsperiodfour-hour

4,ZBA January11:45 vote ondays p.m.of the(twenty-four-hour)thirty
2007.

5, 2007,Februaryuntil tothat Cardinal haddisputeThe ZBA does not
that, its motionby faxingZBArehearing. arguesfor Thefile its motion

5, 2007, properlyfailed toFebruary Cardinalthe close of business onafter
According677. to thechapterin with RSAits motion accordance“file”

is irrelevantZBA, deny special exceptionit voted to thethe time at which
ZBA inthe date of the vote677:2 as amended excludesbecause RSA

ZBA failure tohighlightsThe Cardinal’scalculating thirty-day period.the
ZBAby fax. The furtherallowing filingZBA ruleany proceduraltopoint

until 11:59 to file itsthat, p.m.if correct that it hadcautions Cardinal is
themmotion, by leaning“file” motionsparties simplythen future could

the town hall.against

a ZBAappealinga torehearing preconditionA motion for istimely
Candia,677:3,1; v. 151court. Ireland Townsuperiordecision to the RSA of

(2004). Thus, necessarydeadline is a69, compliance with theN.H. 70
timelyand failure to move forestablishing jurisdictiontoprerequisite

subject jurisdiction.court of matter See RSAsuperiordivests therehearing
Manchester, 687, (2004);Dermody677:3,1; 150N.H. 690CityPelletier v. of

(1993).294,137 N.H. 296Gilford,v. Town of
facsimileby procedural rule whetherThe ZBA has not itself addressed

rehearing or whether suchfilingmethod of a motion forappropriateis an
office has closed for business.could be filed after the ZBA’sa motion

However, in pertinent part:677:2 provides,RSA

ofzoningor decision of the boarddays any30 after orderWithin
may. . .proceedingsto the action oradjustment. any party. .

in thematter determinedanyin torehearing respectfor aapply
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order,action or or or inproceeding, speci-covered included the
therefor;in for the andfying rehearing groundthe motion the

inadjustment...board of such if itsmay grant rehearing opinion
good 30-dayreason therefor is in the motion. Thisstated time
period daysshall be counted in with thebeginningcalendar date
following upon approvethe date which the board to orvoted
disapprove applicationthe in with 21:35 ... .accordance RSA

RSA 677:2.
RSA 677:3 inprovides, pertinent part:

I----No from orappeal any order decision of the zoning board
of adjustment. . shall. be taken unless the shallappellant have
made forapplication providedas in 677:2rehearing RSA ....

II. Upon filingthe of a for a themotion board ofrehearing,
adjustment . . . shall dayswithin 30 either orgrant deny the
application, suspendor the or complainedorder decision of
pending further consideration.

RSA 677:3.
Whether, pursuant to quoted above,the aprovisions party timelyhas

formoved reconsideration by faxing that motion to ZBAthe after the close
dayof business on the final for filing presents statutoryissues of interpre­

regardingtation both the timing and method of formoving rehearing. The
interpretation application law,and of a is a ofquestionstatute which we

(2008).review de 115, 118novo. v. TownUpton of Hopkinton, 157 N.H. “In
matters of statutory interpretation, we are the final arbiters of the
legislature’s intent expressedas in the words of the statute considered as
a statute,whole.” Id. examining language‘When the of a we ascribe the

andplain ordinary meaning to the words used.” Id. at 118-19.‘We interpret
legislative intent thefrom statute as andwritten will not consider what the
legislature might have said or languageadd that the legislature did not see
fit to include.” Id. at 119.

beginWe our analysis by noting that RSA chapter 677is silent regarding
whether a motion rehearing whether,for may bybe received andfacsimile

timely,to be such a motion must be filed before the ZBA officeis closed for
business. Neither party has our legislative historydirected attention to
shedding light upon questionsthose ourand own research has likewise
revealed none.

When the ofcounting beginning and end the thirty-day period, we have
previously found the ofwording Pelletier,RSA 677:2 Seeunambiguous. 150

689; Ireland,atN.H. see also 151 atN.H. 70.We that statutorybelieve the
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clear, in mustparty:3 remains that ain RSA 677:2 andprocessappellate
677:2, rehearing”“motionby a forrehearing,” “filing”for RSAa“apply

677:3,II.perfect appeal,in to an RSAauthoritythe orderappropriatewith

that forspecifically state the windowthe statute does notAlthough
for on thethe ZBA closes businessrehearingfor closes whenapplying

anyis a matter of common sense absentday, requirementthirtieth such a
(2000)RSA 21:2filing.rule after-hoursprocedural allowingZBA Cf.

(‘Words to the common andaccordingshall construedphrasesand be
....”). It havebears that weusage language emphasizingof theapproved

requirementsthe of RSApunctilious compliance filingwithrequired
See, Pelletier, (holdingat motion filed677. 150N.H. 688-89 thatchapter e.g.,

10, which March2003, thirty-day periodoutside time endedMarch was of
(“One2003); fatal to a7, day’s delay may137 N.H. at 296 beDermody,

265,156 267Plainfield,Town N.H.appeal.”); see also Atwater v.party’s of
(2007) filingwith deadline of RSAcompliance thirty-daythat strict(noting

court).677:15,1, injurisdictionis torequired superiorvest

hold, contexts, the actcompletedour cases in other thatAdditionally,
byof the relevant“filing” physical receiptof includes the document

Stark,close of For in v. 109authority example,before the business. Claveau
149, (1968), filing prior p.m.N.H. we held that a fee to 5:00tendering150

candidacy. Additionally,act of asatisfy “filing”did not the declaration for
have held “that action time-barredpreviously ‘[t]hewe was because[an]

defendant, nor the theuponwas not the with court topriorwrit served filed” Indus.,v. 157Chesley Harveyof the statute of limitations.’expiration
211, (2008) Eastman, 631,149 632DonnellyN.H. 214-15 v. N.H.(quoting

added).(2003)) (emphasis
authority chapter supportsextrinsic to 677 construction.Ample RSA this

Dictionary (8th 2004) (defining as “[t]oSee Black’s Law 660 ed. “file”
a document the court clerk or record forlegaldeliver to custodian

record”); also v.placement Phinneyinto the official see Bank Southwestof
1964)(“TheAss’n, Houston, 266, 268(5th of afilingNational 335 F.2d Cir.

office.”);takes the of it to at his Miltonpaper place upon delivery the officer
(5th 1939) (theStates, 253,F.2d 255 Cir. has “av. United 105 word “filed”

requiringwelllong meaning,” “depositingestablished and understood the
filed”);the for the of In repurpose beingof the instrument with custodian

1925)Gubelman, (2d filed,926, (holding petition10 F.2d 929 Cir. that was
inday judge, following filedpresented daynot on when to district but when

office), by Equitableclerk’s on v. Trust Co.groundsother Latzkomodified
York, (1927);New 275 U.S. 254 Marzec v. and Honolulu-­City Countyof of

Div., 3919855, (Haw.28287, at *2Prop. App.Real Tax No. 2008 WL Ct.
2008)27, ofthat facsimile transmission of a noticeAugust (concluding
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Nikias, 56,Citywas not a valid v.appeal filing); Overland Park 498 P.2dof
1972) (“The(Kan. deposit59 ‘file’ of acontemplates writingword the with

(1855)official.”); 337,Chevaillier,the v. 14 Tex.proper Holman 339
(“[W]here the law or a to file itrequires party paper], simply[aauthorizes

Clerk”).inmeans that he shall the official of theplace custodyit
motion ZBArehearing byCardinal’s for was not received officials until

6, 2007, and,following day, February thus,the not “filed” thewas within
thirty-day period of RSA 677:2. Home v.BeagleMountain MediaCf.

(Pa.Review, 484,Unemployment Comp. Bd. 955 486 Ct.A.2d Commw.of
2008) law,(holding, Pennsylvaniaunder that isfacsimile-filing date of filing

acknowledged bydate ofrepresentative authorityrelevant and not the date
fax). Restaurant,of transmission of seeBut Antoine v.McDonald’s 734 So.

(La.1257, 1999)2d 1259 App. (construingCt. Louisiana statute to mean
filingfacsimile forcomplete purposes of ofprescription upon receipt

office).intransmission clerk’s

We note that our holding does not ofprevent zoning boards
adjustment from rulesadopting permitting filing.after-hours See RSA

(2008) adoption676:1 of(concerning procedure doingrules of for method of
business); Love Services, 36,v. LevelCollege Assessment 928 S.W.2d 38
(Tenn. 1996) facsimile).(discussing policy filingbyconsiderations related to

alternativelyCardinal claims that the equitablyZBA is fromestopped
asserting the ofuntimeliness its motion rehearing.for The ZBA disputes

of equitablethe claim estoppel because Cardinal has failed to itshow that
reasonablywas thebyinduced assistant byto file the'motion fax beto

thattimely, the the fax,assistant had authority accept filingto the by that
the representation Cardinal,assistant made a false to or that Cardinal was

ofignorant the truth of the matter.

assume,We will subjectwithout deciding, jurisdictionthat matter
becould conferred upon superiorthe theby applicationcourt of the

equitabledoctrine of estoppel. But Smith v. N.H. Bd. Psychologists,cf. of
548, (1994) (subject138 N.H. 551 jurisdictionmatter cannot be conferred

ofby parties).consent ofExistence estoppel questionis a of fact. Appeal of
Stanton, (2002).724, 730147N.H. ‘We will the trialuphold court’s decision
[regarding estoppel] . . . unless it byis not thesupported evidence isor
legally (2006)erroneous.” v. Town of Hooksett, 717,Thomas 153 N.H. 721

omitted).(quotation Cardinal bears the burden of proving estoppel by
establishing:

(1) a representation or concealment of factsmaterial was made by
(2)knowledge facts;the with of[ZBA] those [Cardinal was]

(3)matter;unaware of the truth the representationof the was
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it; andrely upontoinducing [Cardinal]ofthe intentionmade with
torepresentation [its]the(4) uponreasonably relied[it]

detriment.

(2000).621, 622-28144 N.H.Lyme,v. TownPhetteplace of

of these fourwhicharticulatespecificallydid notThe trial court
isHowever, rulingcourt’sthe trialsatisfy.failed toCardinalprongs

had thethe assistantthatThere was no evidencethe record.bysupported
the close ofthe ZBA afteroffilinga on behalfacceptto eitherauthority

in RSAperiod5, 2007, thirty-daytheor to waiveFebruarybusiness on
that the assistantassumingrehearing. Evenmovingfor for677chapter

retrievedfax would bep.m.the post-5:00thatCardinal’s counselassured
estopcannotconductunauthorizedmunicipal agent’saevening,later in the

388, (1984),Bow, 125 N.H. 391-92v. Townmunicipality, see Sinclairthe of
the assistant’sreasonably rely uponnotcounsel couldand Cardinal’s

(1984)463, 468124 N.H.Tompkins,v.City Concordassurance. See of
and thatreasonablemust beupon representationthat reliance(holding
that thehave knownknew or shouldpartywhenreliance is unreasonable

incorrect, misleading).ormateriallyimproper,eitherconduct was
for lack ofappealZBAthe of Cardinal’swe affirm dismissalAccordingly,

jurisdiction.subject matter

Affirmed.

Duggan Galway, JJ.,Dalianis, concurred.Broderick, C.J., andand
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