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against surviving note,all llieIn an action makers of a the principal not
jurisdiction, norbeing havingthe-within been readied by the process,

defendants;competent least,not a for theis witness other at without
being released.

note,for on a incompetent provenot sureties toIt is defence to an action
it, such,signinduced to asthey bythat were reason ofupon agree-the

agentof the of thepromisement or creditor that a mortgage should be
sufficient to secureprincipals payment.of the thetaken

againsthas commenced an actionA creditor who tho principal, may
prejudice rights against sureties,it to hisdiscontinue without tho

action,attached in tho orpropertywhether was not.

Assumpsit on a note dated andFebruary 12,1889, made
to the or fororder,plaintiffs, $17,000, onpayable demand,

interest andwith Josiahannually, signed Josiahby Rogers,
Jr., Lewis Kent,Rogers, Downing, surety, George surety,

JohnFrench,Theodore surety, Brown, surety.
and JohnJosiah Brown deceased beforeRogers the

suit;of this Josiahcommencement Jr.,Rogers, being
the no wasState,without service made him. Theupon

;defendants the issue with a state-pleaded briefgeneral
2VOL. xvi.
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ment, 6,530,065 timber,to "beallowed for feet ofclaiming
insold to the tbe of Maine atState perplaintiffs $3.50

athousand; for sum of recoveredand, also, $5,000,further
the to themon the sale of landsplaintiffsby mortgaged

Thethe secure of this note.to theby principal payment
the noteto that at the timedefendants prove,proposed
such, bysureties induced to aswas the weremade, sign

bank,and in of a the of theconsideration onpromise part
shouldits that the bankcashier,made Kentby George

suffi-estateon realtake from the principals, mortgages
harmless,notecient to secure the and the suretiessave

con-the had do;which failed to which theybank by
thetended the sureties were To thisdischarged.that

it evidencethat bewouldplaintiffs,objected, admitting
a made atone,of verbal contract to control the written

same Thethe time. of Josiahdeposition Rogers, (the
defend-offered theabove named Josiah Rogers, byJr.)

admitted to be read to the Theants, was jury. plaintiffs
aof and hison the his interest ofground beingobjected

also,writ, and,named in the because the depositionparty
matter if he aitself contained inadmissible were legal

evidence offered to show anywitness. other wasNo
as the defendants toverbal suchcontract, proveproposed

above.
if at thebank,The court instructed the that thejury,

amade,the was became to atime note verbalparty agree-
asthe sureties to thesuch,ment to sign wherebyprocure

induced to the note when wouldsureties were theysign
done and failed to fulfill theotherwise have so,not agree-

it a fraud the sureties assuch wouldment, was upon
them.discharge

to show that theThere evidence bankwas tending
Low the of the bank tospecial agentappointed Joseph
the of the bank theand collect claims twosecure against

the 13th of he1840,and onimmediately, May,Rogers;
a and with an officer toout wentthem,sued writ against
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the house and toldsenior, him,of that he hadRogers
come to attach all of his that said thenproperty; Rogers
informed that all his and his son’sLow, wasproperty

to and there wassundry persons,mortgaged nothing
which he could attach. Low returnedWhereupon and
called on and wished him to show the officerDowning,

declinedDowning to showRogers’ property. any prop-
into attached on that which hewrit,he said he haderty

no he ifbut said would assist Low wouldinterest, aget
suit,writ here in and on which heon the note was surety.

The Low the writ on thisnext procured note,morning
saidand told what about theDowning Rogers mortgages.

that he did not to incurwishDowning risksreplied any
theor costs reason of attachingby property- mortgaged,

hadand told him that he determinedLow to attach it,
so,and do and atwould would theproceed risk of the

and not himbank, would tosubject inany conse-expense
of the attachments. Theodorequence Thereupon French,

officer,another went with the who attached asurety, large
of lumber, tools, andhay,quantity grain, farming stock,

in and and heldBow, ITooksett, Pembroke, Allenstown,
it forof the of six when thepossession space days,

demanded it of the andofficer, threatenedmortgagees
it.him for The officer calledto on the direct-prosecute

the for anors of bank bond, whichindemnifying they
to and one ofJudgerefused thegive; board,Darling,

him the ;told to which he did and thegive up property,
the 20thaction was on of 1840.stopped day NoMay,

was offered to show noticeevidence to Frenchtending any
and of this of therelinquishment andDowning property

of the other thanaction, what resulted fromstopping
their to and business with the bank. The evi-vicinity
dence further tended to show, that soon after this transac-

Frenchtion and entered into aDowning withnegotiation
the bank to sell a of inlumber Mainelarge quantity

to the Merrimack ofbelonging Lumbering Company,
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whichmembers,this noteof werethewhich signers
thisto the oftowas be paymentlumber appropriated
wasthe contractthat in; and August following,note

to the of the bank.deliveredand the lumber agentclosed
show,toalso offered evidence tendingdefendantsThe

of thetheonthe personal propertythat mortgages
as all fraud-attached wereaforesaid,which wasRogers

and if the bank had notand void, relinquishedulent
have availed itself of theitattachment, prop-the might

as thethat inasmuchattached; contended,andsoerty
ofthe consentthe attachment withoutrelinquishedbank

boundas the bank wasweresureties, discharged,theythe
thistheir Toattachment for benefit.to theonto hold

but the court admittedthe objected;plaintiffsevidence
that if caused thethe banktheinstructed jury,andit,

thereattached,to be whichof the principalsproperty
it was bound toholden,bedoubt mightreason tonowas

the and as trusteessureties,oftheit for benefiton tohold
sureties;to the but if,its valueaccount fororthem,for

aexisted which raisecircumstances mightat the time,,
on the bankwhether, mightdoubt by holdingreasonable

and ofa lawsuit and riskcosts,to losingsubjectednot'be
to the unlessrisk,not incurboundwasthe bankit,

it incurred,benefit was to bewhoseforthe sureties
bank; that if the attachment wasthewould indemnify

sureties,the the bank wasdirection ofthemade by
ifit;it but thebefore relinquishedthemto notifybound

and the sure-Low,direction ofmadewas byattachment
then therisk,not takehim that would anytold theyties

them,not to but relinquishbound notify mightwasbank
at the timeattachment, if had reasonablethey groundthe

notwith-it,would holdthat the mortgageesto apprehend
that theit afterward mortgagesappearmightstanding

invoid; event,that if the wouldand, any jurywere
mustinfer from all the that the suretiesevidence,fairly

towhat and did not or offerknown was done, objecthave
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theindemnify bank, theirthey might presume assent to
what was and the suretiesdone, would be fromestopped

allowances on ofaccount theany attachment.claiming
The a verdict infound favor of the for ajury plaintiffs

small and the movedsum, to set it andplaintiff’s aside,
for a thenew for admission oftrial, andillegal improper

error in the instructionsevidence, for of theand court.

for thePerley, plaintiffs.
The of was inadmissible. Jewett v.deposition Rogers

12 H.518; Noyes, 302;6 H. Bowman v. N.Davis, N.
Dennett, 10180;Haines v. 11 H. Bank v. H.Rix,N. N.

201; Pick.Bank v. 17 87.Billings,
He to state that the fraudulentwas permitted agreement

andwas made the the defendants.between bank
The if that at the timeis, of theevidence, any, making

itnote, was that the should notdefendants itagreed pay
unless take thethe should frombank theagreed security

means of a anSuchprincipals by mortgage. agreement
thewould contradict terms of the note itself. v.Barry

9;3 H. 132 H.Morse, Waldron,N. v. N. 66.Hodgdon
fraud;We do not to insinuations of but thereobject

is no to it. This is aevidence prove attempt method of
law,the does notwhich the verbal con-evading permit

thetract to control written.
The attachment was therelinquished suit.by stopping

The theof court thatwas, the werecharge plaintiffs
bound to hold on to the as the trusteesattachment, of
the sureties.

that the notWe bank was bound to commence thesay,
suit, 231;Davis v. 3 H.N.requested.although Huggins,

389;v. 8 H.Sibley McAllaster, N. Mahurin v. 8Pearson,
H. 539. And if toN. not bound commence one, they

not to it. An iswere bound attachment butprosecute
an incident to a ifsuit, entitled theand, to abandon suit,
it follows that notwere bound to hold thethey upon
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;attachment. 15 Me. 249Webster,v. Bellowsv. Lov-Paige
;4 Pick. 158 S. 5 Pick.ell, C., 307. The contract of the

;to hadsureties was no to wait the resultrightpay they
Ifthe there had noa suit beenof principals.against

of attachment,the the thevalidityconcerningdoubt
ait; here was con-have abandoned butmightplaintiff

It toin 'form. be unreasonablevalid wouldtitle,flicting
such case It wouldtoa creditor try every by jury.put

isThere a difference betweenall attachments.prevent
Indemnification was declinedand mortgage.attachment

areason, however, creditor mustcase. The whyin this
the of the tois be substi-right suretythe property,hold

he can not claimThis withoutrighthisin place.tuted
The creditor electthe demand. whommayfirst paying

held.severallyof the partiesto sue

thedefendants, ofsufficiencythe admittingforPierce,
that theto deposition, argued,Rogers’exceptionthe

concertmade withby Downingbeenattachment, having
abandoned without theirhave beencould notFrench,and

540;2 62064; Jr.,Vesey, Vesey,3 Har. Dig.consent.
Jr., 754.

suretiesto lull the intowas calculatedattachmentThe
the4 139. creditor121; When8 Pick. Johns.security.

or theactuallyof satisfaction potentially,meansthehas
itif he letis discharged, go.surety

the de-actionan broughtThis is againstJ.Woods,

of amakers promissoryand severalas jointfendants
andof thethe Oneto principalsplaintiffs.note, payable

and the other notdead, principal,the sureties isofone
notwithin has been sei’vedbeen the jurisdiction,having

the court a andand is not before as party;with process,
the suretiesis defended remaining only.the suit by

the forrecoveredbeen by plaintiffsA verdict having
in the aaction,claimless than theymateriallya sum

it forthem to set asidehas been submitted bymotion
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at trial,taken the to evidence toexceptions supposed
have been andadmitted, instructions commu-improperly
nicated to the to the law to thejury, relating applicable
facts that are to haveproved, been erroneous.alleged

One thatis, Josiahexception thewho,Rogers, by
name of Josiah Jr., the note as aRogers, signed princi-

and haspal, been included in the writ as a defendant,
a which thegave courtdeposition to be usedpermitted at

the trial. It is ifquite obvious, we no stress at alllay
the fact that he isupon a thenominally suit,toparty

that he anhas obvious interest in the result of whichit,
;him. fromdisqualifies since,testifying whatever judg-

ment the recover theplaintiffs whoagainst parties defend,
his it ifsureties, will,they being them,paid by be evidence

in their infavor an action him for theiragainst indemnity.
v. 6 H.Davis,Jewett N. 518.

is,Another that the courtexception thepermitted in-
of totroduction evidence that theprove sureties were

induced to the note an madebysign agreement theby
their thatcashier, the bankplaintiffs through would take

to themeasures secure of note,thepayment aby taking
realsufficient of estate from themortgage Anprincipals.

to this thatis,obvious answer it ashows different agree-
ment from the one which the have reducedparties to

If the defendants the note thewriting. gave upon agree-
ment that the should take aplaintiffs of landmortgage

to secure thesufficient of itit, wouldpayment follow,
theto of the defence, thattheory a noteaccording abso-

inlute its terms was to bind some of the toparties it,
the of aevent further actionupon on theonly of thepart

that orbank, not bemight might This wouldpossible.
be to a well settled andcontrary rule ofsalutary evidence,
which the introductionprecludes of evidenceparol to

or thecontradict alter terms of a contract which the
have reduced toparties v. 11writing. Pick.Spring Lovett,

;417 Hanson v. 5 Pick.Stetson, 506.
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inthosethis case withto confoundit wereIf possible
hasnoteof thethe considerationofthe failurewhich

an'actionofin the defenceto be shownbeen permitted
thatof it,the by supposingto enforce paymentbrought

of the con-of the bank formed any partthis agreement
toinduced signthe sureties werewhichsideration upon

thanno moreclear that such would bethe evidence isit,
form notherefore,would,the andconsideration,a ofpart

made,an wasdefence. If suchof agreementground
to availthe seekingcould be proved, partiesand legally
foundedan actionof its must do so inthemselves benefits

used as anfor it is that it can not beit; very plainupon
this suit.to defeatagreement

thethis ofdefendants, however,The urge undertaking
induce them to thea fraudulent device toas signbank

the seek tofraud,reason of avoid.note, which, theyby
failscase to furnish evidence whichBut the uponwholly

thehave been found. All that evidencefairlyfraud could
that the made the andis,tends to show bank agreement,

annot it. It would be unauthorizeddid presump-keep
should,that indications whattion without any beyond

on the the abank,facts establish ofpartthose supply,
and collusive in theirfraudulent withpurpose dealings

think that the evidenceWe does notthese appearparties.
fraud canwhich an inference offrom be drawnfairly by

and that it was left to thema to con-erroneouslyjury,
a the evidence thatsuch wasuponsider question produced.

-to theAnother verdict that theis, courtexception
the that if the theinstructed bank causedjury, property

the to be attached,of which there noprincipals was
itheld,doubt be was bound to hold on to itmight for

of the and assureties,the benefit their trustees-.
As a a has arule, to the benefitgeneral surety ofright

thewhich creditor or asecurityany haveco-surety may
debtor;taken of the and theif holder ofprincipal such

does tosecurity any thing it, orimpair by it,releasing
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he to theotherwise, loses, extent of the value of such
his claim the or forupon contribution.security, surety,

That ;is a well-settled but it does notprinciple to thego
of any thelength particular creditorimposing duty upon

to take active measures to avail himself of that security,
or to his debt out of it, insteadsatisfy of calling upon
the Far from it. Thesurety. which theonly right latter
has to fund thus forthe hispledged isindemnity, upon

the debt andhimself, then andpaying thereby becoming
substituted in the of the creditor for theplace sake of
the v.Mahurin 8 N.remedy. Pearson, 539;H. v.King

2Baldwin, J. C. 554.Rep.
Neither can the thesurety creditorrequire to sue the

But if hashe done andprincipal. already so, has a judg­
ment him reasonwhich, of the lienagainst which itby

or for othercreates, cause, isany more toadvantageous
a thesurety seeking indemnity thanagainst principal,

anwould action in hisbe own thename, authorities show,
that the demands ofby just the hesatisfying creditor,

antake of suchmay assignment and, injudgment, the
the usecreditor,of it for thename advertedpurposes ;to

and this is a whichbenefit the iscreditor toobliged
him in Hayesaccord to eases. v. Ward, 4 C.proper J.

;123 v. 10Morris,Clason Johns. 524.Rep.
inIt is that to thesepossible, analogy equitable rights

of a some claim be founded to asurety, onmight right
his fulluponpart, offering indemnity against costs, and

entire debt,the to be taketo thepermittedpaying place
hasof the creditor who anproceeded attachment toby

claimsecure the the debtor. But noagainst principal
issuch case nor is an suchpresented, opinion a caseupon

1Matter M’Kinky, Johns. Cas. 137.required. of
The extent of the general ofprinciple equity pervading

that theis,this creditorsubject shall do thatnothing
or defeat theshall of substitutionimpair whichrights

theto that,but on thesurety; other is-hebelong hand,
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held thenot to the of active service forperformance any
of the inthe of We say,preservation rights surety. may

“the of maxim,words the wholesome Jura vigilantibus
secu-non dormientibus subveniunt.” He can not touch the

he the of thetill has first debt. Therity paid safety
it is nottaken,creditor for whose benefit willprimarily

such interferenceadmit of of another thatany might
tend to .it.impair

to inThese seem be well established equity.principles
to for the withoutsufficientlyThey appear provide surety

him the creditor,of theconferring upon power requiring
sue him,to the tonotice, debtor, or,upon principal suing

asecure his debt attachment. Nor are we referred toby
an heholds, action,case that that commencedhaving

if he sees to discontinuecause,shall not be permitted,
made an attachment orhis he has not.action, whether

a creditor toThe same reason that would require persist
to secure his and so inci-debt,in a proceeding tending

himto relieve the would torequiresurety,dentally
acommence the occurrence of favorableone upon oppor-

him inand even demand one.of vigilancetunity, seeking
But that no isis,the conclusive principleargument

in sustains thethat,found terms or any justby analogy,
have donecase made the defendants. They nothingby

the creditors tothat entitles them to prosecuterequire
them to cede toor to themselvesrequiretheir remedy,
creditors have done; and thedo so nothingthe toright

the or renderthe of to theirsurety,to impair rights
difficult than it would have been,more inde-indemnity
action of theof plaintiffs.anypendently

thus far theWe have groundproceeded upon general
the of the creditor the debtorthat is inagainstremedy

hands. use it or as he seesnot,his own He may occasion,
retire from the of itand whenever hisprosecutionmay

sense himof his own interest dictates to to do so. Fulton
v. 15 433.Johns.Matthews,
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But a in of thecase behalf is madeplaintiffsstronger
defendants,facts arc in Thewhich evidence. someby of

them at knew of the intention of theleast, toplaintiffs
make the and declined to inattachment, thepai'ticipate
hazards or of the had anexpenses proceeding. They

to make the suit their own, and declined toopportunity
of that in it which aloneaccept couldparticipation have

furnished them with cause to thethatcomplainany plain-
tiffs abandoned it. couldAnd if it be admitted, as a

that their relations to thegeneral cause andprinciple, to
the would them such asparties right,give any they claim,
to the to in theirrequire itplaintiffs suit,persist might
admit of being questioned whether theirvery gravely

the offered would not themdeclining participation deprive
of the ofbenefits such a rule, and heldbe to be ageneral
waiver of its advantages.

The conclusion, therefore, that all ofis, the evidence
the commencement of the action the andby itsplaintiffs
discontinuance was The instructions weremisapplied.

based, and theerroneously verdict must, for that ascause,
well as for the others that have been be setindicated,

and aaside,
New trial granted.


