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thetlie some of provisions.Revised contains ByStatutes
isthe it thatnamed, providedthe7th section of act first

“ summonedmade asdisclosureupon by any person
thethe court thattrustee, the creditor move questionmay
tried thenot,whether is trustee or besuch byperson

of the trustee’s costs toand thejury; upupon payment
the such an order shall mademotion,time of befiling

that &c.framed,an issue for The wordsand purpose,”
of arethe Revised Statutes referred to the same,nearly
and no room is afforded for such as the caseany question
presents.

The sustainedwas the courtobjection erroneously by
entitled a trial ofand the to thebelow, beingplaintiff

andmotion,the his upon complianceissue uponby jury
it muststatute,the terms the be or-with prescribed by

dered accordingly.
Trial ordered.by jury

Goffstown.v.Wells

highways expenseat the of theauthority repairtonohaveSelectmen
for that purposeof thetown, byraised the vote townmoneytheuntil

expended.beenhas
ofexpenseat the thepurchasetoauthorizedhighways areSurveyors of

&c.,timber, necessary repairfor the ofmay beplank, astown, all such
respective districts.in theirbridgesandroads

also, tothey fullyare authorized causeauthority,thattoincidentalAs
town,chargethe of the asurveyed at asto bepurchasedsolumberthe

and value.determining quantityitsofmoansproper
not limited tothey byare law theauthority,of thisexercisetheIn

others; normay employ havesurveyors, butof swornemployment
particular.in thislimit themany power toselectmen

Assumpsit tbe and forwrit,toaccount annexedanon
countsunder bothand Tbe specificationlabor.work
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of seiwices awas in in in aGoffstown,repairing highway
indistrict which the was andplaintiff' surveyor,highway

also for The tolumber. proposedsurveying plaintiff
that the sums in his list had pre-been expendedprove

andthe the thatto of laborperformanceviously charged,
in inthe district was need of further repairs,saidhighway

theso much as to forand out of berepair dangerous
and said was intravel, that laborpublic performed making

and innecessary repairs making causeways.
maintainedcourt the action could not beruled,The that

the ser-thatthe facts,of those withoutby proof proof
selectmen.vices rendered direction of thewere by

show,toThe then introduced tendingplaintiff testimony
toldmade, thethat to said plaintiff'previously repairs being

workedof the selectmen that the taxes in his list wereone
thatand asked he should do with theout, what highway;

to beneeded that severalit causeways oughtrepairing;
seenhe hadmade; and thatthat the selectman replied

and the cause-and it heroad,the needed repairs, thought
dohe must' as;should be with stones that'coveredways

as he there would be similar billsmanylittle forcould,
the town.against

that the selectmenThe further whenplaintiff proved,
the thelabor,after the ofwere together performance

to said inselectman above referred to another person,
the forof we toexpect causewaysplaintiff, paypresence

and bridges.
defendant that the other selectmentheIt was proved by

toof the per-no assent to the plaintiff'employmentgave
labor.saidform

the had not showncourt that thatruled,The plaintiff
saidthe selectmen to labor.he was employed by perform

his forthe of claimFor provingpurpose surveying
the selectmen’s warrant tothelumber, plaintiff' produced

allthat lumberof which directeda surveyor -highways,
It was admitteda swornbeshould by surveyor.surveyed
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that the was chosen a ofplaintiff lumber for thesurveyor
inyear which said services rendered,were but there was

no record of his the oathtaken of office. And hehaving
proposed to call witnesses theto fact of hisprove having
taken said oath. The that heprovedplaintiff surveyed
several of lumber for the use ofparcels the town in

of saidbyrepairing request ofbridges, surveyor high-
The severalways. highway authorizedsurveyors being

to lumber for that at the ofpurchase purpose theexpense
town, court ruled that thethe had noplaintiff ofright
action the fortown said services, until heagainst had
demanded therefor of the selectmen, or hadpayment

them notice that he had. such a claimgiven theagainst
town.

a verdict was ordered for the"Whereupon defendant,
was toon be orrendered,which it was to bejudgment

and a trial asset aside new the thisgranted, ofopinion
thebecourt case.might upon foregoing

for theMorrison, plaintiff.W.G.

Steele,for the defendant.D.

J. The inWoods, this casearising is,question whether
the was theplaintiff properly employed ofby agents
Goffstown, either to make the of therepairs highways,
or the so aslumber,to to entitle himsurvey to hischarge

theto town. Itservices that he wasappears directed to
make the one of therepairs by only selectmen, and

assent of thethe others.expresswithout Are the facts
in this case such as authorize selectmenpresented to

oneand warrant either or all of them inrepair highways,
theemploying plaintiff?

“ch. sec.Statutes, 55, 1,The Revised provide that every
shall raise such sum oftown asmoney they may judge

for and thenecessary making repairing highwaysand
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direction oftheunderto beordinarily expendedisthis
Also, sec-of selectmen.theand the warrantssurveyors,

“ intaxthe whole anythat, Whenever16 providestion
“selectmenof theis in thelist not opinionsurveyor’s

district,in histhe theyhighwaysneeded for repairing
sameto cause the to be workedthe surveyordirectmay

that “the11,district.” And sectionin otherout any
to cause the taxes thenorder any surveyormayselectmen

inout other district into worked anyon his belist,due
unforeseen accident shallfrom bethe taxes anywhich

then dueand if the taxes shallinsufficient; befound
cause the road orthe selectmen shallinsufficient, bridge

inaccident to be at theaffected such ex-put repairby
the town.”ofpense

selectmen have noevident, then,It is that genei’al
to at the of theexpenserepair town,authority highways

cases and under peculiarin circumstances.only specified
arethat the selectmenare of authorized,We opinion only

the raised inthe event that all themoneyin town has
atmake theto town’srepairsbeen expended expense.

of the statute.to be the policyseemsSuch
the facts do notIn case show that thethis raisedmoney
the had beenthe vote of town first expended. Accord-by

the is not entitled to recover for hisplaintiff ser-ingly,
vices in therepairing highway.

the toWas thedulyplaintiff employed survey lumber,
the same to the town ? Itand to thatappears hecharge

a of toby highwayswas employed surveyor thesurvey
lumber for thenecessary rejeairs. 55, sectionChapter 14,

“that ofsurveyorsprovides highways may purchase all
such andtimber, materials,other as areplank, necessary

the and infor theirrepairing highways bridges respective
at the cost anddistricts, the town.” Ascharge incidentof

that seemsto it clear to usauthority, very that havethey
the to cause the timber topower be as the ordi-surveyed,

means of its value.nary Theascertaining plaintiff, then,
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was theto makeproperly employed unlesssurvey, the
was directed to asurveyor swornengage surveyor, and

the is not to have such.plaintiff shown been But the
are the ofmade the town tosurveyors agents purchase

the as have tolumber, and, seen,we cause it to be
And we do not find thesurveyed. that selectmen are

authorized to limit theimpose upon exercise ofany that
It isauthority. their to limit theduty district, and to

furnish each a ofwith list the severalsurveyor tax-payers
in his thedistrict, with tax assessed to andeach, a warrant
to collect the same. This no limita-certainly prescribes
tion of his isnor personauthority; any prohibited lawby
from lumber for such use. And nosurveying reason

the is notappears townwhy chargeable with the reason-
able invalue of the services theplaintiff’s surveying
lumber.

But it is that unless it that theobjected, appear plaintiff'
demanded for his theservices of orpayment selectmen,

claim,he had them notice of his the actionthat isgiven
and can not he maintained. But we are awarepremature

no lawof of such demand or noticeprinciple requiring
the of aagentsof town more than of individuals.

The is entitled the facts in this caseplaintiff upon to
;recover for his services and as the triedwhojudge the

cause decided the verdict must be set asidedifferently,
aand

New trial granted.

von. xvx. 5


