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under the is to recoverconsideration, entitled ofplaintiff
the defendant the half of the he and isnote which paid,

entitled toconsequently
on the verdict.Judgment

Kittredge v. Elliott.

One akeeps dogwho accustomed to sheep, injuriesbite is foranswerable
acts,by ;caused such if he have notice of the animal’s vice and notice

singleof a act of mischief is sufficient of knowledgeevidence his of
the disposition.animal’s mischievous

It is not error if depositions containing exceptionable gonematter have to
jurythe fault of either party,without unless it appear that such matter
material.was

Error, to reverse abrought recovered injudgment the
court of common thepleas inby defendant, an action of

on the case to recovertrespass for donedamage inj toury
the which wereplaintiff’s sheep, chased, worried, and bit-
ten, the defendant’sby dog.

To the defendant’sprove of theknowledge mischievous
,thehabits and ofdisposition the offereddog, plaintiff

evidence of done atoinjury lamb to the de-belonging
fendant, which he contended was done the andby dog,
which was known to the defendant in season for him to
have prevented subsequent the ininjury by dog, chasing
and theworrying plaintiff’s assheep, of incomplained

suit.this
It inappeared evidence, that the defendant’s hav-sheep

into aning inclosuregot where were notthey allowed to
hisbe, were directed to drive'boys them out. tookThey

with them the which wasdog, accompanied anotherby
in thedog Thebelonging neighborhood. startedboys

the and to set thesheep attempted dogs upon them, but
would not Thethey go. were drivensheep over a stone
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into awall when the them andpasture, dogs pursued
them afollowed over hill out of theof Thesight boys.

came soon andboys up after, found that one of the lambs
had inbeen bitten the neck, and the andtwo adogs,
third which had ajoined them, stood within fewdog
rods of the lamb.

The lamb was so that theinjured defendant caused it
to be killed. No other evidence was offered totending

hadshow that been done theany injury defendant’sby
some declarations which were made in thedog, except

defendant’s in hisfamily, that their hadpresence, dog
killed one of their lambs.

The-court instructed the that if from the abovejury,
believed that thetestimony they defendant’s haddog

ashown mischievous to bite anddisposition worry sheep,
that it sufficientwas notice to the defendant to himplace

his and to render him liable forupon guard, subse-any
done thedamagequent by dog.

At the close of the the plaintiff’s counsel re-charge,
the court to the that if aquested charge jury, single

instance of a the defendant’skilling sheep by comedog
defendant’sto the that this was sufficient evi-knowledge,

dence of the mischievous of thedisposition But thedog.
declined furthercourt than ascharging any above, on

thewhich account verdict inplaintiff excepted, said(the
rendered for thebeen and furtherhaving defendant)case

the reasonfor that the court admitted theexcepted, depo-
Woodman inAbraham evidence,ofsition ob-though

the asto and forplaintiff incompetent, thebyjected
that a of the orderedportion depositionreason to be

remainederased,not but and theerased, was legible, dep-
state,in this was delivered to the Theosition, jury.

for said causes were allowed.exceptionsplaintiff’s

forPillsbury, the. plaintiff.

thefor defendant.French,
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Woods, J. It can not be said that there not evi-wrns
dence in this case which the haveupon found,j ury might

athat instance of a the defend-single bykilling sheep
ant’s had andoccurred, had come to hisdog knowledge
before the isevent which as the foundation of thealleged

It,action.plaintiff’s therefore, becomes a andlegitimate
of whethernecessary subject notice of one in-inquiry,

stance of such violence or misbehavior on the ofpart
the is sufficient toanimal, the ownerput or ofkeeper
him his and to renderupon himguard, answerable for

mischief of the same kindany donesubsequently by
the dog.

2In Rex v. Lord itHuggins, 1583, isRaymond, said,
“that There are cases of murder when no act -was done

the as thepersons looseby guilty; a wildletting beast,
thewhich knows to be andparty mischievous, he akills

man. The owner of the beast is of murder.guilty
There is a difference between beasts that are natura,ferae

andas lions which a mantigers, must atalways keep up
his and beasts that areperil, mansuetae andnaturú,, break

the tameness of theirthrough nature, such as oxen and
horses. In the latter ease, an action lies if the owner had
notice of the beast;of the in thequality former thecase,
action lies without such notice.” Such is, without doubt,
in the law, and aregeneral inconsidered, thedogs cases
which relate to the assubject, of thepresumptively tamed
or domesticated class of animals. Tomlin’s Law Dic­

Tit.tionary, Dog.
BrockIn v. 1Copeland, 203, LordEsp. ruledKenyon
athat man had a to aright forkeep thedog protec-
of histion or his house ; thatyard the whichinjury this

action calculatedwas to wasredress, when the animal,
known to be wasmischievous, topermitted atgo large,
and the arose from the fault of the owner.injury

in 13So, v. Johns.Lawyer,Vrooman 339, the court held,
ifthat be done domesticdamage by animalany kept for
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use or theconvenience, owner is not anliable to action
on the ofground without that henegligence, knewproof
that the animal was accustomed to do mischief.

theSo question is, whether aonly notice of one single
act of mischief is sufficient to the owner with thecharge

of actsconsequences of the same kind.subsequent
In Jenkins v. inTurner, which the declaredplaintiff

thethat defendant scienter retinuit ad mor­quendam aprum
dendum et ;animalia consuetumpercutiendum which boar bit
the mare of the The evidenceplaintiff. that thewas,

had child;boar once abitten itand, was ob­although
that thejected declaration should have outpointed what

kind of animals the boar used ;was to bite otherwise, by
“ animalia” be intended &c., themight offrogs, biting
which would indicate no such as to the ownerferocity put

his it was held toupon be well afterguard; yet enough
verdict. In the case aof there it wasmight, said,dog,

“a whether thebe word animalia”question would be
sufficient; because it have intended of somebeenmight

animals assuch such as &c.bite, hares,they naturally cats,
In that case it was also that the asaid, owner of dog

to bite after notice of the firstsheep, mischief,.accustomed
to have hindered fromor himought destroyed doing any

answerablehurt, and, therefore,more shall be keeping
if he athe bite horse. 1 Lord 109.dog, Bayrn.

2 an482,In Jones v. which was actionPerry, onEsp.
acase for mischievous which thethe dog, bykeeping

;child it that the ofheld,was bitten was reportplaintiff's
the been a mad isbefore bitten evi-bydog’s having dog,

the thatdence to to the defendant thatknew thejurygo
;was mischievous and to be confinedoughtdog particu-

the thedefendant,if showed somelarly by tying dog up,
the fact.or ofsuspicionknowledge

2 the ChiefPelah, 1264,In Smith v. JusticeStrange
ruled, if a had once a and theman,that bitten owner,dog

the and lets himonce notice of it,having keeps dog, go
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about lieor at an action will liedoor,his him atagainst
the suit of a bitten,is itwhoperson though suchhappen by
person’s toes;the for it wasupon dog’streading owing
to his not thethe on first notice, andhanging dog the

ofsafety the not afterwardking’s subjects ought to be
endangered.

Sarch v. 4 &Carr.Blackburn, 297, anwas actionPayne
for an done to the the bite ofinjury plaintiff’s aleg by

Athe defendant.dog kept witness who was calledby by
the stated that heplaintiff, had bittenbeen the inby dog

aboutquestion before,three and the defendant,years
that occasion, someupon to theapplied Itbrandy leg.

was submitted the defendant that thereby was no case to
to the Tindall, C. : “I thinkgo J. that the evidencejury.

the thatwitness, the had bittengiven by himdog before,
is to to the It launches the case.”something go jury.
This case comes to the one before us.fully up

Blackman 3v. &Simmons, Carr. was for anPayne 138,
injury received from a bull. It that notice hadappeared
been to the thatgiven defendant, the bull had run furi-

at a man. Andously it that while theappeared, defendant
inwas the of him,act he -was warned ofpurchasing the

ofmischievous the andpropensity animal, that itreplied,
would suit him all the better, as he wanted it to turn into

mead,a where he was people It wasannoyed by fishing.
also that aproved, upon thatgentleman hesaying sup-

he would not turn inposed the bull without noticegiving
“to the thepublic, defendant’s was, Letreply him give

notice himself.” C. theBest, J. “If(to arejury): you
satisfied theupon -whole, that the occurredinjury from

viciousthe nature of bull,the which the defendant knew,
will find verdict for theyou plaintiff'.”your

think theseWe cases sustain the thatproposition, in
order to a for the mischiefcharge party done hisby dis-

isorderly animal, it not that henecessary have notice
“that the animal has brokenfrequently the tame-through
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orman,ness of his nature” into acts uponof aggression
ofanimals in the and ownershipother dominionupon

theman. is to more than thatIt unnecessary prove
has cause for the animal mayowner thatsupposinggood

thatis,a cause for soso conduct. And supposinggood
throwinstance,in a toknown,the hasanimal been single

onand and totameness, putofoff the habits domesticity
afromanature; conclude,wellmaya and jurysavage
athe the mind ofof sort tooccurrence comingsingle

natureof vicioushe had that thethat knowledgeparty,
thein the ofthe animal that makes him liable eyeof

acts of misbehavior.for itslaw, subsequent
byAs it does notto the other error appearassigned,

to tothe was suffered gowhose depositionprocurement
Thein the case.the in the condition desci’ibedjury
thatis,in v. Thompsonrule laid down Shepherdgeneral

to theto be sent jurya causeswhere party depositions
he forfeit his verdictmatter, willcontainwhich improper

have to thethe may goneif he one. Nut evidencegain
immaterial.mistake, or have been whollyjury through

4v. N. H.91; Thompson,H. Shepherd5 N.Wheeler,v.Page
case, how the factthe was.218. It does not byappear

theerror,the firstit forsince, judg­isNor important,
reversed.ment must be

Judgment reversed.


