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Cobleigh.Taylor v.

tho service of a completed,Where has been but thewrit writ lost before
day, grantedthe return to file one.leave will be a new

In a made,this case the caused writ to be andplaintiff
delivered ofthe same 'to a sheriff this fordeputy county

who of theservice, thereon attached certain lands defend-
ant, and a a of hisof said writ with copylodged copy
return of the town inwith the town-clerkthereupon
which the lands and writ lostthe was afterwardlie, by
the and not found atwas the return thereofdeputy, day
nor at time the term.any during

At the term at which the writ returnable,was the coun-
sel for the moved for leave to file aplaintiff tonew writ,

which motion the defendantgranting objected.

Hibbard & Bellows, for the defendant. Mattocks v.
coversBishop this case. The court will not leavegrant

to file a new writ unless the old one has been filed.
We the reasonsuppose for inrefusing leave such cases

is that the wouldpractice the door to fraud and im-open
If theposition. writ has been on file it bemay supposed

that the other knows itsparty contents, and isso in no
of suchdanger Theimposition. has beenpower ques-

tioned.

Goodall for theMorrison, plaintiff.&

Woods, J. In Mattocks v. Bishop, in thereported 4th
volume of our 489,reports, it was decidedpage that if a

haswrit never been on the files theof clerkplaced and is
nolost, to file aleave writ willnew be Thisgranted.

thewas that the omission to file theupon ground writ at
xvi,VOL. 8
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on theof the was lachesaction,the time of the entry
thethe and the court ordi-of plaintiff’ adoptedpart

inter-determined that would notrule and theynary
relieveexercise of their discretion tojudicialfere in the

laches from that his attor-own or offrom histhe party
ney.

to thecase was attributablein that entirelyThe loss
writ;his to file thethe or of attoi’neyof partyneglect

in to the ofloose relationto a practice filingand correct
to withhold thethe court determinedclerk,writs with the

cases,in and let the lossdiscretion suchof itsexercise
is in fault.fall on him who

the ofcase most distinctly recognizes powerBut that
to leavediscretion,exercise of itsin the grantthe court

loss; hasin of and such withoutcasefile new writsto
then that the courtthe Assumingdoubt been practice.

for,the asked theleave questionto granthave the power
exercise.a case for itsisis thiswhether proper

to theto be attributable plaintiffappearsNo negligence
for thatpursued, ap-or to his attorney. They any thing

was The writ wascourse that strictlya regular.pears, 'it wasservice,the officer for whoseto legal dutydelivered
it thereturn without of party.and any agencyto serve
far in the this asso exercise of todutyHe had proceeded

the returnservice, hut before day casuallymake the
innot that the officer waswrit. It does appearlost the

not thedid,if it that to condi-fault; prejudicebut ought
to the fault.who was nottion of the privyparty

stands in the of onetherefore predicamentThe party
thewithout the of court in theinterpositionwho might,

of ofthe benefitfor,form moved be deprived proceedings
the afor assertion of andhe has commenced rightwhich

a claim,of thatthe but for the attach-securityfor perhaps
and this too without fault oflost,be hisanyment might

was in thewhile his writ and inbutown, proper custody
acourse of strictly regularthe proceeding.



• 1844.TEEM,JULY 107

Knight Knight.•».

a case in which the courtSuch is wouldcertainly go far
if have the toto do so.relief, they powergrant

that theIt has been to leave askedgrant for inargued,
this a wide door to fraud.case, would In a caseopen

of fraud or ofwith manifest to thefraught danger injury
defendant, or to creditorssubsequent orattaching others,

theno doubt the court would withhold exercise of its dis-
; ininstance,cretion as for a case in which the ofcopy

itsthe writ should also be lost and contents could not be
most fixed not todefinitely reasonableby proof open
doubt as to its truth or accuracy.

But this is not such a case. Here is the certified copy
of the whichwrit, was left thewith town-clerk in the at-
tachment of the real estate. Proof then exists of the
contents of. the iswrit,lost which not toopen reasonable

We havedoubt. no doubt therefore that leave to file the
writnew should be granted.

Knight Knight.v.

of a negotiable payableThe owner note partyto another and not trans-
indorsement,by value,ferred sold and delivered it for indorsing upon it

name,his with the addition of the thirty days,words “Holden May
16, 1842.” note,It held that he paywas was liable to the on condition
that demand made onwas the maker and default notified thewithin
thirty days, and not otherwise.

An moneyaction for had and received does not lie on such an under-
taking.

The consideration of such an undertaking be in writingneed not stated to
avoid the statute of frauds.

Assumpsit. The first count that thealleged defendant,
owner of a certain note made onebeing promissory by


