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a case in which the courtSuch is wouldcertainly go far
if have the toto do so.relief, they powergrant

that theIt has been to leave askedgrant for inargued,
this a wide door to fraud.case, would In a caseopen

of fraud or ofwith manifest to thefraught danger injury
defendant, or to creditorssubsequent orattaching others,

theno doubt the court would withhold exercise of its dis-
; ininstance,cretion as for a case in which the ofcopy

itsthe writ should also be lost and contents could not be
most fixed not todefinitely reasonableby proof open
doubt as to its truth or accuracy.

But this is not such a case. Here is the certified copy
of the whichwrit, was left thewith town-clerk in the at-
tachment of the real estate. Proof then exists of the
contents of. the iswrit,lost which not toopen reasonable

We havedoubt. no doubt therefore that leave to file the
writnew should be granted.

Knight Knight.v.

of a negotiable payableThe owner note partyto another and not trans-
indorsement,by value,ferred sold and delivered it for indorsing upon it

name,his with the addition of the thirty days,words “Holden May
16, 1842.” note,It held that he paywas was liable to the on condition
that demand made onwas the maker and default notified thewithin
thirty days, and not otherwise.

An moneyaction for had and received does not lie on such an under-
taking.

The consideration of such an undertaking be in writingneed not stated to
avoid the statute of frauds.

Assumpsit. The first count that thealleged defendant,
owner of a certain note made onebeing promissory by
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oneto Fos-1841, for8, $94.8-3,payableFifield November
hadoninterest,with which $4.50demandter or order on

indorsed, didand1842 been paid28th of Marchon the
$93.26,ofin consideration1842,16th ofon the day May

a memo-andnote to the byand deliver the plaintiff,sell
tothethe note, plaintiffon the back of promisedrandum

inin consid-the same days,him the amount of thirtypay
that time toforthat the would forbeareration plaintiff

and thatthat he didFifield; forbear,soit ofcollect
the note.nor Fifield hasneither the defendant paid

of thewas the promiseThe second count upon alleged
in consideration ofof 1842,defendant on the 16th May

note de-of thethe the amount$93.26, to plaintiffpay
scribed.

for had and received.count wasThe third money
for and labor.was workThe fourth

aas itthe second, exceptlike allegedfifth was'The
inthe sumto thirty days.promise pay

been the ownerthe defendant to haveThe sixth alleging
in the sum dueand indebted to theof the note plaintiff

payment;inand delivered it to himhe soldthatthereon,
so to receivein that the plaintiff agreedconsiderationand

the so dueto amount upondefendantit, paythe promised
the maker notif Fifield did previouslyit in thirty days,

it.pay
the of the notecount, ownershiprecitingThe seventh

theof the defendant as in preced-indebtednesstheand
dis-in thethat consideration that plaintiffing, alleged

the defend-of such indebtedness,the defendantcharged
the amountnote and himsold him the toant promised pay

if Fifield did not it.in paythirty days,
that on the 16th of the defend-1842,It Mayappeared

a inand held note like that described theant owned
was at the same time indebted to thedeclaration, and

in a sum than that which remained duelargerplaintiff
for labor andsold, done,the note, goodsand uponunpaid
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money paid,. sum,That to that thepay defendant on
that soldday and delivered note to thethe plaintiff and
indorsed theseitupon words: “Benja. holdenKnight,
80 1842.”days, 16, He also the balance of theMay paid
debt, and the and himdelivered to a re-plaintiff signed

“inreipt these words: 1842. Rec’d of16,May Benja-
min one inKnight dollar, full of all demands himagainst

Knight.”to this date. James
The on the 28th of receivedplaintiff towardMay §>5

payment of the which he indorsed and onnote, thereon,
the 14th of Fifield,June demanded of of whosepayment
default he on the same written notice to theday gave
defendant.

A verdict consentwas entered for theby andplaintiff,
the questions the case transferred toupon thisarising
court.

forThompson,W. C. the plaintiff.

Morrison, for theGoodall & defendant.

"Woods, J. The into the verdict this caseexception is,
that no one of the various counts in the declaration is

the evidence. It becomessupported by there­necessary
fore to whatinquire contract, if the defendant enteredany,
into the innote the mannerby stated.indorsing The
note Fifield,was made by to Foster orpayable order,

formallybut without beenhaving becamenegotiated the
of the defendant, and was in thatproperty condition

transferred him for value to the The in­by plaintiff.
transfer,dorsement the and with it consti­accompanied

transaction,one a duetuted whieh debt from theby
defendant was But the hadpaid. although paper not

indorsement to the defendantbeen like apassed by nego­
note,tiable and not therefore havecould been transferred

in that manner to the so as to have enabledplaintiff, him
in histo sue own aname, without act ofprevenient the
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and orig­we are not to lose of the formyetpayee, sight
the construc­as ininal of the instrument aidingdesign

it.uponto and indorsedof the contracttion appended
indorse­thethatshort,In we can not avoid considering

sale ofof theat the timethe note thement of by payee,
impressedhaveafterward, wouldit the orplaintiffby
characterindorsement the ordinarythe defendant’supon

Itof of paper.and effect an indorsement negotiable
havethat theto parties mightreasonableseems suppose

that event.contemplated
construc-that the truetheare therefore of opinionWe

the defendant entered upontion of the indorsement which
the samehim tois substantiallythat which holdsnote,the

if the notehave attachedin to as wouldit,regardliability
in theand hadbeen passed,had actually negotiable,

andthe acts indorsementof such ofmanner bypaper,
delivery.

251,16 Maine andArnold,cases of Bean v. UlmerThe
in11 Maine notReed, 293, point, supplythough strictlyv.

theconfirm Intend to this opinion.whichanalogies
a affixed the wordan noteformer, indorser of negotiable

”“ to have thename,his and it decided'to washolden
of a commonhis thateffect of extending liability beyond

intendedThat the use. of the word he toindorser. by
liable to a than resultedhimself greatermake degree

mere relation of indorser. In the latter case,hisfrom
as the makers of a notewho one ofone originalsigned

“his name the words days,”to surety ninetyappended
his and toheld have limited bewas toand undertaking,

for the of theonly sufficiency principalanswerable during
period.that

the in im-indorsement contained wordsquestionHad
on the of the defendant to the extentliability partplying

ato the indorser of noteordinarily pertaining negotiable
'beendemand,on the have entitledwouldplaintiffpayable

maker andfor of the giv-time demanding paymentato
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notice toing defendant,the which should under the cir-
cumstances of the case have reasonable.appeared The
intention of the was, to defineclearly the ofparties rights

in fixboth this and to the time atparticular, thirty days,
which act done fixbeyond no could be to the defendant’s

liability.
Such seems to us to the fairbe of theimport agreement,

and the ofintention the parties.
There was no for the ofdefaultundertaking another,

therequired statute of frauds toby be in Itput writing.
was the thedebt of himself,defendant founded aupon
consideration hisfromproceeding personal withdealings
the Allen v. 10 H.plaintiff. Thompson, N. 32.

oneNo of the counts meetsplaintiff’s the case thus
The allcounts set apresented. special different con-up

tract thefrom one which we think is theproved by evi-
Thedence. counts havegeneral reached themight case

the debt,of had itoriginal not been the sale andpaid by
of the note. The ofdelivery the count forapplicability

received,had and to themoney cases of indorseeordinary
the to isagainst prior parties negotiable foundedpaper,

reasons which do not in aupon obtain case of mere con-
ditional as the and canis,present not thereforeguarantee
be maintained. The verdict must therefore be set aside
and a

New trial granted.


