
GEAFTON.112

Osgood.v.Sanborn

pricea thepartthe of ofmortgage given paymentto secureandA note
fraudu-by thehas been effected vendor’sthe saleof whichproperty,of

value, are not void.to itsrepresentations relativelent
sale, offer toa must first orsuch returnrescindpurchaserThe wouldwho

he has received.reconveyreturn or what

Entry land in Hanover. thePlea,for certainor"Writ

that the defendantstatementa briefwithissue,general
and defendant onthethat plaintiffevidencewould offer

farms;anmade ofOctober 1837 exchangeofthe 7th day
to the defendantthe conveyedthe farm that plaintiffthat

the defendant toand$800, conveyed bythatworthwas
that the defendant was$4,000;was worththe plaintiff

ofand fraudulent representationsinduced the falseby
for the andfarm,the to plaintiff’splaintiff give $2500

the asecured tothat sum is plaintiff bythat of$500
the onto theand note made 7thplaintiff daymortgage

; that the defendant was induced to1837October,of
an examinationmake of thethe withoutexchange plain-

of the andact and plaintiff,tiff’s farm the managementby
are thesethat the note and for reasons void.mortgage

in a mort-action,The of his offeredplaintiff support
made defendantof the demanded thebypremisesgage

a1837,the of October to secureon 7th day promissory
note of and the note.$500, produced

The defendant offered evidence to sustain the allega-
in andstatement; but, beingtions his itbrief appearing

admitted the the of thethat defendant had retained title
farm to him the offerwithoutconveyed plaintiff,by any
to or to the thecontract,rescind court rejectedreeonvey
the evidence. A taken for theverdict was thereupon

and the defendant moved to set the aside,sameplaintiff’
and for a trial.new
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Duncan,Wilcox and for the citedplaintiff, Harrington
v. Stratton, 22 510;Pick. Bartholomew 3Bierce,v. Hill

23171; 234.Pick.

Perley, for the defendant.

Woods, J. The evidence offered in this ease in support
of the facts in the brief statement wasalleged rejected,
and the comes before us in thenow samequestion manner
as if those facts had been ; and it isproved this, whether
in connection with the fact that was admitted, that the
defendant still retained the title to the farm toconveyed
him the withoutby plaintiff, offer to orany toreeonvey
rescind the the factscontract, offered to be wouldproved
have aconstituted defence to the action.good

The brief statement admits, that theupon ofexchange
farms the defendant theacquired by deed aplaintiff’s
title to of the value ofproperty $800, and that he still
retains it. The matter relied on is not then a total failure
or want of fraudconsideration, but in the sale.

isWhen the induced thepurchaser by fraudulent repre-
sentations of the seller to make the purchase, it is a
familiar hedoctrine that within amay reasonable time,

the seller to the situation heby was inrestoring before
the sale, rescind the contract and recover back the con-
sideration or resistpaid, thesuccessfully of apayment
note for the if he has one.price, given

But is familiarit an rule of law, that in orderequally
to render the fraud available to the purchaser to avoid
the note it isaltogether, indispensably that thenecessary

if not shouldproperty, worthless, bewholly first restored
to seller.the v. 3 H.Shepherd Temple, N. 455. A party
can not rescind the contract while he retains ofany part
the consideration, and it is thisexactly upon thatground
he is excused from a consideration that isreturning wholly
worthless. When the derives benefit fromparty any the
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and as he retains the purchased,so thingpurchase, long
therescindlaw,he can the settled rule ofnot, wellby

5 East.; Silk,Hunt v.on Contr. 276Chittypurchase.
;449 23Balch,v. Pick. 283.Perley

receivedhasThe that when ais,principle purchaser
fraudulentis to theeither to himself orvaluablewhat

the con-affirmsand does not in fact heseller, it,return
validoras it is voidas he well inasmuchtract, do,may
307;12 Pick.his v.Rowleyat election. Bigelow,only
Me.19184; Hewett,2 v.v. Pick.Brewer, AyersSomes

148.v. 11 N. H.281; Hawkes,Ayer
recovertois a writ of entry posses-The actionpresent

of a portionto theland secure paymentofsion mortgaged
thetodefendanttheto be paid byof the money agreed

haveAs alreadyfarms. wean ofupon exchangeplaintiff
of thereasonvoidthe note thus secured is notshown, by

toand the givenfraud, mortgageconsequentlysupposed
;is not voidbased,action isand which theit, uponsecure

the note void of consideration.for'wantnor was
theredefence,the facts in thestatedmost,At upon

a consideration.be failure or want ofonlycould partial
the defendant wasfarm the toThe conveyed by plaintiff

in avalue; and it settled in thissome was countyof
case, that a whereconsideration,failure ofrecent partial

and un-the failure isthe amount of partial unliquidated
a,constitutes no defence to an action onascertained, note,

asuch case the must resort tothat in purchaserbut a
inand that decision was accord-redress,action forcross

at an earlier in theanotherance with perioddecided
In the last named case theof noteHillsborough.county

as the of a tract of land the title to whichpricewas given
infailed part.

isthis action the the notquestionIn upon mortgage
is it is for reason of thedue,much but whether voidhow

ishow much is one to be hearddue,fraud. The question
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and determined in the court as a court ofsitting equity,
and was thenot at the trial.question

Inasmuch then inas the facts offered evidence showed
no contract,rescission of the and a want ofonly partial
consideration, and did not theshow noteconsequently
and thevoid, of the therulingmortgage judge rejecting
evidence thewas and verdict must stand.justified,

The of theattention court was called theat argument
to the awhetherquestion, who haspurchaser sustained

of fraud indamage reason the sale,by not themay give
fraud in inevidence reduction of the when thedamages,
action is to enforce the ofbrought the notepayment

for thegiven purchase money.
It is conceded that the of the moretendency modern

indecisions some hasjurisdictions, been to allow matters
be in into evidence defence whichgiven constitute a sub-

stantial answer to the andplaintiff’s action, which doyet
not amount to a ortechnically set-offpayment when the
defendant have a cross action. Thismight is done to

Howard,of action.avoid C. inShaw, J.,circuity v. Ames,
3 Met. 309. In Parish Stone,v. 14 Pick. 198, in an action

a note,on it was held that want ofpromissory considera-
tion or failure of consideration be inmight given evidence

tanto.pro
In v. 22Stratton, Pick. 510, whichHuntingdon was an

on a foraction note the on thepromissory saleprice of a
inhorse, it was held that fraud the sale bemight ingiven

in reduction of theevidence withoutdamages rescinding
the contract. And in Perly v. Balch, which was an action

a note a for theupon agiven by purchaser ofprice chattel,
it ifsaid,was there awas failure ofpartial consideration,
or in the ordeception value ofquality it, or a breach of

the defendant availwarranty, himself ofmay it to reduce
the to the worth of thedamages chattel sold, and need
not resort to an aetion of ordeceit, theupon warranty.

But the doctrine of those cases does not fargo enough
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casesThein this case.set npdefenceto warrant the
contract,of a validthe existenceto,referred all recognize

has beensome valuewherefraud,thenotwithstanding
sellertheit were value toand retained,received is whether

amount ofor and affect the damagesonlypurchaser,
orin enforce the perform-a suit to paymentrecoverable

ance of the contract.
the amount of damagesat law,In the actionpresent

the;for only ques-a matter inquiryrecoverable was not
secured thenote by mortgagetion thewhetherbeing,

But it hasthe fraud void.reason ofwas orvalid, by
circumstances,under thebeen it was not voidshown that

the fraud.notwithstanding
to theitself admissibilityAnother objection suggests

the cases cited,this case. In allof the set indefence up
of the-the action to recover the whole pricewas brought

from theand a deduction was askedsold,thing merely
true valuethe to theto reduceprice, damagesstipulated

due.that wasof the chattel, justlysomethingadmitting
wasIn a of the pricethe case part purchasepresent only

amountIf the wholeadue, paid.beenportion having
amountless than the wholeof the foundnote should be

is thatfraud, clear,the itsustainedof the bydamages
redressthe exactremainder,a action forwithout cross

defendant.not had thecould be by
decided in the Massachusettsto asThe cases referred

on thisrule of lawto thearecourts, generalexceptions
in the as thefact, caseand havesubject, their foundation

is- that exactis there it apparent justicethatregarded,
such defence withoutcould attained bybe permitting

like thein a caseresort to a cross-action. Whether
exactit is not whether justicewhere apparentpresent,

still admissiblethe defence would benot,can be done or
as it is clear otherdecide,or need not thenot, we upon

that the defence offered was ac-not receivablegrounds
rulesto established of law.wellcording
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trial, thatBesides it made at the anywas not a point
theof courtmade;such thereduction could be ruling

the note andthe effect thatbeen to mortgagehaving only
not void.were

on verdict.theJudgment

Avery & a.Kenniston v.

it,of firm contracted ispayment byof a debt one the that evi-partialA
of lim-against preventall to the bar of the statutepartnersidenee the

itations, the firmparty dealingsin favor of a has had andwho with
has not had notice of its dissolution.

debt, is no satis-negotiable securityA taken as collateral to an antecedent
of anpaid, appear injuryfaction such debt unless it be or unless it that

to ofthroughhas resulted the debtor the laches the creditor.
uponof is the defence to anproof party upThe burden sets such awho

uponaction the antecedent debt.

Assumpsit on a note dated December for21, 1833,
to the or order on demand with$803.25, payable plaintiff'

interest, and executed the defendants who were part-by
at time. the issue and theners the They pleaded general

of limitations.statute
on the 9th of SeptemberThe thatplaintiff' proved day

the which indorsedsum of was1835, Avery paid $100
the note.upon

aThe in evidencedefendants then offered receipt
tenor :the of theby plaintiff' followingsigned

E. W. an-1836. Received of“August 22, Avery
on22d John Col-1836,order for dated$110.42, August

iffor andto be to said payment,presented Colbyby,
&,the note of Bartlettto allowed said onbe Averypaid

John Kenniston.”Avery.


